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Boggins, P.J.

{1} Thisis an appeal from a decision of the Stark County Court of Common Pleas
granting a new trial. A Cross appeal by Appellee-Cross Appellant asserts error in the
granting of five peremptory challenges to Appellant and four to Appellee-Cross Appellant.

STATEMENT OF THE FACTS AND CASE

{12} On April 21, 1995, Appellant Eric Jenison, M.D. performed a radical
hysterectomy on Appellee, Karen M. Layne.

{113} Appellees-Cross Appellants allege that during such operation, Appellant failed
to use the proper suture material to repair a left ureter tear.

{114} Priorto voir dire, a jury questionnaire indicated that five potential jurors were
employees of Mercy Medical Center.

{5} The trial court permitted four peremptory challenges to Appellees-Cross
Appellants, three to Appellant, Dr. Jenison and two to Mercy Medical Center. Also,
Appellees-Cross Appellants received two peremptories as to alternates with Appellant
Jenison allotted one and Mercy Medical Center one.

{6} The court inquired as to bias of the employees of Mercy Medical Center.

{17} The jury reached a verdict in favor of Appellant Jenison and Mercy Medical
Center.

{118} On Appellees-Cross Appellants motion for new trial, which was granted, the
court stated:

{119} “It was my responsibility to know R.C. 2313.42(E), and had I, | would have

granted Mr. Slagle’s challenge for cause for those jurors. | did not, | erred, and it was to the
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prejudice of the Plaintiffs. Therefore, the Court hereby grants the Plaintiffs’ Motion for New
Trial as to both parties.

{110} “See Berk v. Matthews (1980), 53 Ohio St.3d 161; Bell v. Babcock and Wilcox
Co., 1993 WL 329900 (Ohio App. 9 Dist.); Richter v. University Hospitals of Cleveland,
1983 WL 2959 (Ohio App. 8 Dist.); Metzger v. Al Ataie, 2003 WL 21251579 (Ohio App. 4
Dist).”

{111} Mercy Medical Center settled with Appellees-Cross Appellants and is not
involved in this appeal.

{1112} The three Assignments of Error are:

ASSIGNMENTS OF ERROR

{113} “I. THE TRIAL COURT ERRED BY GRANTING PLAINTIFFS’ MOTION FOR
NEW JURY TRIAL BECAUSE (1) R.C. 2313.42 DOES NOT REQUIRE THE AUTOMATIC
EXCLUSION OF ALL POTENTIAL JURORS WHO ARE EMPLOYED BY A NAMED
DEFENDANT; (2) THE TRIAL COURT'S ANALYSIS OF WHICH JURORS WERE
EMPLOYED BY MERCY MEDICAL CENTER WAS INCORRECT; (3) DR. JENISON DID
NOT EMPLOY ANY POTENTIAL JUROR; (4) PLAINTIFFS WAIVED THE RIGHT TO
OBJECT TO THE PRESENCE OF EMPLOYEES OF MERCY MEDICAL CENTER ON THE
JURY VENIRE; AND (5) NO EVIDENCE EXISTS THAT ANY POTENTIAL JUROR WAS
EMPLOYED BY MERCY MEDICAL CENTER.

{1114} “A. THE TRIAL COURT ERRED BY GRANTING PLAINTIFFS ANEW TRIAL
AGAINST DR. JENISON BECAUSE R.C. 2313.42(E) DOES NOT REQUIRE THE

AUTOMATIC EXCLUSION OF ALL POTENTIAL JURORS WHO WERE ALLEGEDLY
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EMPLOYED BY DEFENDANT-APPELLANT MERCY MEDICAL, AND NO ERROR OR
IRREGULARITY OCCURRED AT TRIAL.

{1115} “B. THE TRIAL COURT ERRED BY GRANTING PLAINTIFFS A NEW TRIAL
AGAINST DR. JENISON BECAUSE THE COURT’S ANALYSIS OF THE JURORS THAT
WERE ALLEGEDLY EMPLOYED BY MERCY WAS INCORRECT.

{116} “C. THE TRIAL COURT ERRED BY GRANTING PLAINTIFFS’ MOTION
FOR NEW JURY TRIAL AGAINST DR. JENISON PURSUANT TO R.C. 2313.42(E)
BECAUSE DR. JENISON DID NOT EMPLOY ANY POTENTIAL JUROR.

{117} “D. THE TRIAL COURT ERRED BY GRANTING PLAINTIFFS A NEW TRIAL
AGAINST DR. JENISON BECAUSE PLAINTIFFS FAILED TO OBJECT TO EMPLOYEES
OF MERCY ON THE JURY VENIRE.

{118} “E. THE TRIAL COURT ERRED BY GRANTING PLAINTIFFS A NEW TRIAL
AGAINST DR. JENISON BECAUSE NO EVIDENCE EXISTS THAT ANY MEMBER OF
THE JURY VENIRE WAS EMPLOYED BY TIMKEN MERCY MEDICAL CENTER, WHERE
THE SURGERY AT ISSUE WAS PERFORMED.

{119} “ll. THE TRIAL COURT'S ORDER GRANTING A NEW TRIAL IS NOW
MOOT AND VOID BECAUSE CO-DEFENDANT MERCY MEDICAL CENTER, THE
SUBJECT OF THE NEW TRIAL MOTION, HAS SETTLED THIS CASE.

{120} “lll. THE TRIAL COURT ERRED BY ASSESSING COURT COSTS
AGAINST THE DEFENDANTS FOLLOWING A JURY VERDICT IN THEIR FAVOR.”

{121} The cross Assignment is:
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{1122} *“l. THE TRIAL COURT COMMITTED ERROR BY GRANTING APPELLANTS
A COMBINED TOTAL OF FIVE PEREMPTORY CHALLENGES WHILE ONLY GRANTING
APPELLEE FOUR PEREMPTORY CHALLENGES.”

., 1.

{123} The First Assignment of Error with its various subsections references R.C.
2313.42 which states:

{124} “Any person called as a juror for the trial of any cause shall be examined
under oath or upon affirmation as to his qualifications. A person is qualified to serve as a
juror if he is an elector of the county and has been certified by the board of elections
pursuant to section 2313.06 of the Revised Code. A person also is qualified to serve as a
juror if he is eighteen years of age or older, is a resident of the county, would be an elector
if he were registered to vote, regardless of whether he actually is registered to vote, and
has been certified by the registrar of motor vehicles pursuant to section 2313.06 of the
Revised Code or otherwise as having a valid and current driver's or commercial driver's
license.

{1125} “The following are good causes for challenge to any person called as a juror:

{1126} “(A) That he has been convicted of a crime which by law renders him
disqualified to serve on a jury;

{1127} “(B) That he has an interest in the cause;

{1128} “(C) That he has an action pending between him and either party;

{1129} “(D) That he formerly was a juror in the same cause;
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{1130} “(E) That he is the employer, the employee, or the spouse, parent, son, or
daughter of the employer or employee, counselor, agent, steward, or attorney of either
party;

{1131} “(F) That he is subpoenaed in good faith as a witness in the cause;

{1132} “(G) That he is akin by consanguinity or affinity within the fourth degree, to
either party, or to the attorney of either party;

{1133} “(H) That he or his spouse, parent, son, or daughter is a party to another
action then pending in any court in which an attorney in the cause then on trial is an
attorney, either for or against him;

{1134} “(I) That he, not being a regular juror of the term, has already served as a
talesman in the trial of any cause, in any court of record in the county within the preceding
twelve months;

{1135} “(J) That he discloses by his answers that he cannot be a fair and impatrtial
juror or will not follow the law as given to him by the court.

{1136} “Each challenge listed in this section shall be considered as a principal
challenge, and its validity tried by the court.”

{137} Prior to the trial court’s ruling, Appellees-Cross Appellants had filed the
motion for new trial predicated upon Civil Rule 59(A)(1) and (9).

{138} Such Rule states:

{1139} “A new trial may be granted to all or any of the parties and on all or part of the

issues upon any of the following grounds:
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{140} “(1) Irregularity in the proceedings of the court, jury, magistrate, or prevailing
party, or any order of the court or magistrate, or abuse of discretion, by which an aggrieved
party was prevented from having a fair trial;”

{141} e

{1142} “(9) Error of law occurring at the trial and brought to the attention of the trial
court by the party making the application.”

{143} Two of the cases cited by the trial court to-wit: Bell v. Babcock & Wilcox Co.,
(Sept. 1, 1993), 9 Dist. App. No. 15887, Summit County, Metzger v. Al-Ataie, (Sept. 1,
1993), 9 Dist. App. No. 15887, Summit County, involve the refusal by the court to excuse
for cause.

{144} While the trial court’s decision indicates error in failing to excuse for cause
pursuant to R.C. 2313.42, such is not the issue now before this Court but rather whether
the trial court abused its discretion in granting a new trial, not in the initial determination as
to excusing for cause when Appellees-Cross Appellants raised a general, but not
individually specific objection to hospital employees. (Tr. 217).

{145} The standard of review is abuse of discretion. In order to find an abuse of
discretion, we must determine that the trial court=s decision was unreasonable, arbitrary or
unconscionable and not merely an error of law or judgment. Blakemore v. Blakemore
(1983), 5 Ohio St.3d 217. We must look at the totality of the circumstances in the case sub
judice and determine whether the trial court acted unreasonably, arbitrarily or
unconscionably.

{46} While two cases cited by the trial court hold, contrary to the trial court’s

reasoning, that R.C. 2313.42 does not mandate the recusal of persons falling thereunder
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such as those cited by the court, Richter v. University Hospitals of Cleveland, (May 5,
1983), 8th Dist. App. No. 45382, Cuyahoga County, Metzger and Bell v. Babcock & WIlcox
Co., etal. (Sept. 1, 1993), 9 Dist. App. No. 15887, Summit County, the essential issue as
stated, is whether an abuse of discretion occurred.

{147} The Ohio Supreme Court has held that, nothwithstanding the listings
contained within R.C. 2313.42, the determination to excuse for cause is a discretionary
function of the trial court. Berk v. Matthews, (1990), 53 Ohio St.3d 161.

{1148} Such case also held that an appellate court is not free to substitute its own
judgment when applying the abuse of discretion standard. See also, Malone v. Courtyard
By Marriott Ltd, (1995), 74 Ohio St.3d 440.

{1149} Therefore, while we might disagree with the trial court as to the mandatory
nature of R.C. 2313.42 as to excusing for cause, we find no abuse of discretion and
therefore reject the First Assignment of Error, including its subsections.

{150} We also reject the Second Assignment of Error as the subsequent settlement
by Mercy Medical Center has no relationship to the decision of the court.

{51} This ruling obviates the necessity to rule on the cross appeal.

1.

{152} The Third Assignment relates to the assessment of costs.

{1153} Civil Rule 54(D) states:

{154} “Exceptwhen express provision therefor is made either in a statute or in these
rules, costs shall be allowed to the prevailing party unless the court otherwise directs.”

{1155} While such rule allows discretion to the court as to the application of payment

of costs, we must sustain the Third Assignment and vacate the order as to payment of
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costs not because an abuse of discretion occurred but due to our ruling on the First
Assignment, no prevailing party will, as yet, be determined and, of necessity the court must
again review the cost payment issue upon conclusion of the new trial ordered.

{156} Therefore, this cause is affirmed in part and reversed in part.
By: Boggins, P.J.
Gwin, J., CONCUR

Hoffman, J., CONCURS SEPARATELY

JUDGES
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Hoffman, J., concurring

{157} | concur in the majority’s analysis and disposition of appellant’s third
assignment of error.

{158} As to appellant’s first assignment of error, | write separately to voice my
agreement with the trial court the exclusion of a juror where good cause pursuant to R.C.
2313.42(E) is established is mandatory. To that extent, | agree with my brethren in the
Sixth District Berk v. Matthews (1990), 53 Ohio St.3d 161, applies only to subsection (J) of
R.C. 2313.42. See, Parusel v. Ewry, Lucas Cty. App. No. L-02-1402, 2004-Ohio-404.

{159} As to the balance of the majority’s conclusory discussion of the arguments
raised in appellant’s first and second assignments of error, | concur in judgment only.

{1160} Finally, | agree our disposition of appellant’s three assignments of error

renders appellees’ cross-appeal moot.

JUDGE WILLIAM B. HOFFMAN
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IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO
FIFTH APPELLATE DISTRICT
KAREN M. LAYNE, et al.
Plaintiffs-Appellees
-VS- JUDGMENT ENTRY
ERIC JENISON, M.D., et al.

Defendants-Appellants : Case No. 2004CA00236

For the reasons stated in our accompanying Memorandum-Opinion, the Stark
County Court of Common Pleas is affirmed in part and reversed in part. Costs

assessed to Appellant.

JUDGES
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