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{11} Appellant Charles M. Judd appeals his conviction and sentence entered
following a trial by jury in the Delaware Court of Common Pleas on one count of
breaking and entering, in violation of R.C. 82911.13(B), one count of possession of
criminal tools, in violation of R.C. §82923.24, and one count of unauthorized use of a
motor vehicle, in violation of R.C. §2913.03.

{12}  Appellee is the State of Ohio.

STATEMENT OF THE FACTS AND CASE

{13} On September 29, 2002, Appellant and one Timmy Browning entered
Blendon Gardens nursery, located in Delaware County, without permission and stole a
truck, trailer and skid loader. Said equipment was ultimately located in Franklin County
by the Columbus Police Department.

{14} As a result, Appellant was charged with theft in Franklin County and pled
guilty to one count of receiving stolen property for the three pieces of equipment.

{15} Charges were also brought against Appellant in Delaware County.
Appellant was charged in Delaware County with breaking and entering, three counts of
theft, possession of criminal tools and unauthorized use of a motor vehicle.

{16} Appellant filed a Motion to Dismiss, arguing that the offenses were allied

offenses of similar import. The trial court denied said motion. The State did, however,



dismiss the three counts of theft as a result of Appellant's plea of guilty entered in
Franklin County.

{17} On January 15, 2004, a jury trial commenced in this matter, concluding on
January 16, 2004 and resulting in a finding of guilty as charged.

{118} On June 22, 2004, the trial court conducted a sentencing hearing, wherein
Appellant was sentenced to two years incarceration.

{19} Appellant now appeals, assigning the following errors for review:

ASSIGNMENTS OF ERROR

{110} “I. THE JURY ERRED WHEN THERE WAS INSUFFICIENT EVIDENCE
UNDER OHIO REVISED CODE SECTION 2911.13(b) “BREAKING AND ENTERING’
TO FIND APPELLANT GUILTY OF BREAKING AND ENTERING AND FURTHER
ERRED WHEN THEY MISCONSCRUED [SIC] THE ABOVE STATUTE WHICH
REQUIRES A FELONY OFFENSE VERDICT OR ANOTHER CRIME, OTHER THAT
[SIC] CRIMINAL TOOLS.

{111} “ll. THE FINDING OF GUILTY TO BREAKING AND ENTERING IS
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

{112} “lll. DOUBLE JEOPARDY: STATE MAY NOT EITHER BY DESIGN OR
INADVERTENCE “SEPARATE CHARGES ORIGINATING IN ONE COURSE OF
CRIMINAL CONDUCT” AND PURSUE THEM SEPARATELY IN COURTS OF MORE
THAN ONE COUNTY EVEN THOUGH VENUE COULD BE LAID IN ANY ONE OF THE

COUNTIES.



{1113} “IV. THE TRIAL COURT ERRED IN NOT GRANTING APPELLANTS
[SIC] MOTION TO DISMISS ON THE BASIS OF ALLIED OFFENSES OF SIMILAR
IMPORT.

{1114} “V. THE TRIAL JUDGE ERRED IN FINDING APPELLANT GUILTY OF
CRIMINAL TOOLS WHEN APPELLANT HAD NO CRIMINAL TOOLS OR NO
CRIMINAL TOOLS WERE FOUND.

{1115} “VI. THE FINDING OF GUILTY TO CRIMINAL TOOLS IS AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE.”

SUPPLEMENTAL (PRO-SE) ASSIGNMENTS OF ERROR

{1116} “I. TRIAL COUNSEL'’S FAILURE TO [SIC] MOTION TO DISMISS UNDER
O.R.C. 2923.01(F) CAUSED APPELLANT'S DUE PROTECTION AGAINST DOUBLE
JEOPARDY TO BE VIOLATED, WHICH CONSTITUTES INEFFECTIVE ASISTANCE
[SIC] OF TRIAL COUNSEL.”

{1117} “Il. APPELLANT WOULD SUGGEST THAT THE JURY INSTRUCTION'S
WAS MISLEADING AND WOULD HAVE THE JURY THINK THAT THEY COULD FIND
DEFENDANT GUILTY OF POSSESSION OF CRIMINAL TOOL'’S [SIC] AND NOT ON
THE LESSER INCLUDED OFFENSE OF ‘AIDED AND ABETTED' ANOTHER IN
POSSESSION OF CRIMINAL TOOL'S [SIC]. IN ADDITION, SHOULD HAVE
AMENDED THE INDICTMENT AS THE SAME (AIDER AND ABETTER [SIC]) SO THE
JURY WAS NOT MISLEAD [SIC] IN ANY WAY. SEE, SMITH-VS-OHIO, DEPT. OF
REHABILITATION AND CORR.331 F. SUPP.2D 605(N.D. OHIO 2004).

{1118} “lll. CO-DEFENDANTS TESTIMONY WAS ABUSE OF DISCRESION

[SIC] BY THE TRIAL COURT AFTER LETTING HIS TESTIMONY TO THE JURY



THAN [SIC] THE TRIAL COURT LET HIM LIE ON THE STAND AND LET DET.
WOOLUM LIE ON THE JURY STAND WITHOUT DECLEARING [SIC] A MISTRIAL AS
THE DUTY OF THE TRIAL JUDGE REQUIRES IN ADDITION, AFTER LEARING [SIC]
THAT MR. BROWNING LIE [SIC] IN POLICE REPORT SAYING MY GIRLFRIEND
GOT PULLED OVER BY A HIGHWAY TROOPER AND LATER WAS FOUND TO BE A
LIE.; TR. 109, 1001 (DETECTIVE WOOLUM'S LIE ON THE STAND), TR. 76.
(2)(7)(8)(9). CO-DEFENDANTS [SIC] LIE’S [SIC] ON THE JURY STAND.”
., 1.

{119} In his first assignment of error, Appellant argues that his conviction for
breaking and entering was based on insufficient evidence and was against the manifest
weight of the evidence. We disagree.

{120} Sufficiency of the evidence refers to the legal standard the trial court
applies in determining whether the State has presented sufficient evidence on each
element of the crime charged to submit the matter to the jury. The court must determine
whether, after viewing the evidence in a light most favorable to the prosecution, any
rational trier of fact could find the essential elements of the crime proven beyond a
reasonable doubt. Sufficiency of the evidence is evidence which, if believed would
convince the average mind. Thompkins at 386, 678 N.E.2d 541, citations deleted. Once
a trial court has determined that the evidence is sufficient, it submits the matter to the
jury, which acts as the trier of fact.

{21} On review for manifest weight, a reviewing court is to examine the entire
record, weigh the evidence and all reasonable inferences, consider the credibility of the

witnesses and determine "whether in resolving conflicts in the evidence, the jury clearly



lost its way and created such a manifest miscarriage of justice that the conviction must
be reversed....The discretionary power to grant a new trial should be exercised only in
the exceptional case in which the evidence weighs heavily against the conviction."
Thompkins, supra. at 387, 678 N.E.2d 541, citing State v. Martin (1983), 20 Ohio
App.3d 172, 175, 485 N.E.2d 717. Because the trier of fact is in a better position to
observe the witnesses' demeanor and weigh their credibility, the weight of the evidence
and the credibility of the witnesses are primarily for the trier of fact. State v. DeHass
(1967), 10 Ohio St.2d 230, 227 N.E.2d 212, syllabus 1.

{122} As is stated above, appellant was convicted of breaking and entering in
violation of R.C. 2911.13(B). R.C. 2911.13(B) states, in relevant part, as follows:

{123} “(B) No person shall trespass on the land or premises of another, with
purpose to commit a felony.”

{124} Upon our review of the record we find that viewing the evidence in a light
most favorable to the prosecution any rational trier of fact could have found that
appellant, trespassed on the land of another with the purpose of committing a felony.

{1125} Sufficient testimony was adduced that appellant entered the nursery
without permission and with the intent to steal a skid loader, and did in fact steal the
skid loader as well as a truck and a trailer. The State presented the testimony of Andy
Coffee, an employee of Blendon Gardens, who testified that a landscaping truck, trailer
and skid loader were stolen sometime during the night of September 29, 2002, and that
said equipment was later recovered by the Columbus Police. (T. at 19, 20). The State
also presented the testimony of Timmy Browning who admitted to stealing said

equipment with Appellant and stated that they broke the locks on the truck by using a



screwdriver. (T. at 73-80). He further admitted that neither he nor appellant had
permission to be on the nursery property or to remove the equipment. (T. at 75).

{126} Additionally, the State presented the testimony of Det. Todd Woolum of
the Delaware County Sheriff's Office, who testified that he interviewed Appellant in
regard to the theft at Blendon Gardens, that Defendant admitted to the crimes and
signed a written confession acknowledging his guilt. (T. at 63, 97).

{127} We find that appellant's conviction was not against the manifest weight of
the evidence. The jury, as trier of fact, was is in the best position to observe the
demeanor of the witnesses and to weigh their credibility.

{128} In short, we find that appellant's conviction for breaking and entering was
not against the manifest weight or the sufficiency of the evidence.

{129} Appellant’s first and second assignments of error are overruled.

1., 1v.

{1130} In his third and fourth assignments of error, Appellant argues that trial
court erred in not finding that breaking and entering and receiving stolen property are
allied offenses of similar import. We disagree.

{131} Appellant argues that he was subjected to double jeopardy by being
charged and convicted of breaking and entering in Delaware County because he had
already been charged and pled guilty to receiving stolen property in Franklin County.

{132} R.C. 2941.25(A) governs multiple counts and states as follows:

{133} "Where the same conduct by defendant can be construed to constitute two
or more allied offenses of similar import, the indictment or information may contain

counts for all such offenses, but the defendant may be convicted of only one."



{1134} In Newark v. Vazirani (1990), 48 Ohio St.3d 81, syllabus, the Supreme
Court of Ohio set forth a two-tiered test to determine whether two or more crimes are
allied offenses of similar import:

{135} "Under R.C. 2941.25, a two-tiered test must be undertaken to determine
whether two or more crimes are allied offenses of similar import. In the first step, the
elements of the two crimes are compared. If the elements of the offenses correspond to
such a degree that the commission of one crime will result in the commission of the
other, the crimes are allied offenses of similar import and the court must then proceed to
the second step. In the second step, the defendant's conduct is reviewed to determine
whether the defendant can be convicted of both offenses. If the court finds either that
the crimes were committed separately or that there was a separate animus for each
crime, the defendant may be convicted of both offenses. (State v. Blankenship [1988],
38 Ohio St.3d 116, 177, 526 N.E.2d 816, 817, approved and followed.)"

{136} The elements of the criminal offense of receiving stolen property, as
stated in R.C. 2913.51(A), are "[n]o person shall receive, retain, or dispose of property
of another knowing or having reasonable cause to believe that the property has been
obtained through commission of a theft offense.”

{137} As stated previously, the elements of breaking and entering as stated in
R.C. 2911.13(B) are “[n]o person shall trespass on the land or premises of another, with
purpose to commit a felony.”

{138} Upon review, we find that the evidence allows the conclusion that the
breaking and entering was accomplished at the time of entry and that a new and

different crime took place when the theft within the nursery was committed. Such



conclusion is consistent with the rationale of Boyer v. Maxwell, (1963) 175 Ohio St. 318,
and State v. Frazier, (1979) 58 Ohio St. 2d 253.

{139} These two offenses have elements which do not correspond to such a
degree that the commission of one offense will result in the commission of the other.
Breaking and entering and receiving stolen property are separate crimes; one can be
committed without committing the other. We find this argument to be without merit.

{1140} Appellant’s third and fourth assignments of error are overruled,

V., VI.

{141} In his fifth and sixth assignments of error, Appellant argues that his
conviction for possession of criminal tools is against the manifest weight and sufficiency
evidence.

{1142} Appellant argues that this charge is unsupported because no tool was
ever recovered or entered into evidence.

{143} We will not repeat the standards of review for these assignments as same
are set forth above.

{144} The elements of the criminal offense of possessing criminal tools, as
stated in R.C. 2923.24(A), are "[n]o person shall possess or have under the person's
control any substance, device, instrument, or article, with purpose to use it criminally.”

{145} As stated above, Appellant’s accomplice Timmy Browning testified that he
and Appellant used a screwdriver to break into the truck which they then stole. (T. at
80). He further testified that such screwdriver was then taken home and was ultimately

“lost in the shuffle”. (T. at 84).



{1146} There was also the testimony of Blendon Gardens’ employee Andy Coffee
who corroborated Browning’s testimony, stating that when the truck was returned to the
nursery, the door lock was damaged in a manner consistent with Browning’s account.
(T. at 22).

{147} Based on the above, we find that appellant's conviction for possession of
criminal tools was not against the manifest weight or the sufficiency of the evidence.

{148} Appellant’s fifth and sixth assignments of error are overruled.

Supplemental Assignments of Error

l.

{149} In his first supplemental assignment of error, Appellant argues that his trial
counsel was ineffective for failing to raise the appropriate double jeopardy arguments.
We disagree.

{150} A claim of ineffective assistance of counsel requires a two-prong analysis.
The first inquiry in whether counsel's performance fell below an objective standard of
reasonable representation involving a substantial violation of any of defense counsel's
essential duties to appellant. The second prong is whether the appellant was prejudiced
by counsel's ineffectiveness. Lockhart v. Fretwell (1993), 506 U.S. 364, 113 S.Ct. 838,
122 L.Ed.2d 180; Strickland v. Washington (1984), 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674; State v. Bradley (1989), 42 Ohio St.3d 136.

{151} In determining whether counsel's representation fell below an objective
standard of reasonableness, judicial scrutiny of counsel's performance must be highly
deferential. Bradley, 42 Ohio St.3d at 142. Because of the difficulties inherent in

determining whether effective assistance of counsel was rendered in any given case, a



strong presumption exists that counsel's conduct fell within the wide range of
reasonable, professional assistance. Id.

{152} In order to warrant a reversal, the appellant must additionally show he was
prejudiced by counsel's ineffectiveness. This requires a showing that there is a
reasonable probability that but for counsel's unprofessional errors, the result of the
proceeding would have been different. Bradley, supra at syllabus paragraph three. A
reasonable probability is a probability sufficient to undermine confidence in the
outcome.

{153} Having found in our review of the above assignments of error that
breaking and entering and receiving stolen property are not allied offenses of similar
import and that Appellant was not subjected to double jeopardy by being charged and
convicted of both crimes, we find that Appellant’s counsel was not ineffective in failing to
raise such argument.

{154} Appellant’s first supplemental assignment of error is overruled.

.

{155} In his second supplemental assignment of error, Appellant argues that the
jury was not properly instructed. We disagree.

{156} No transcript of the jury instructions was included in the record on appeal.
We therefore presume the regularity of the trial court's actions in this regard. Wozniak v.
Wozniak (1993), 90 Ohio App.3d 400, 409, 629 N.E.2d 500; Knapp v. Edwards
Laboratories (1980), 61 Ohio St.2d 197, 199, 400 N.E.2d 384.

{157} Appellant’'s second supplemental assignment of error is overruled.



{158} In his third supplemental assignment of error, Appellant argues that the
trial court erred in allowing Timmy Browning testimony to go to the jury. We disagree.

{159} Appellant argues that the testimony of Timmy Browning and Trooper
Woolum was not credible.

{160} As stated above, we find that appellant's convictions are not against the
manifest weight of the evidence. The jury was in the best position to weigh the evidence
and to judge the credibility of the witnesses, and we find that it did not lose its way in
finding appellant guilty.

{161} Appellant’s third supplemental assignment of error is overruled.

{162} Accordingly, the judgment of the Delaware County Common Pleas Court

is affirmed.

By: Boggins, P.J.
Gwin, J. concurs

Hoffman, J. dissents.

JUDGES



Hoffman, J., concurring in part and dissenting in part

{163} | concur in the majority’s analysis and disposition of appellant’'s first,
second, fifth, and sixth assignments of error.

{1164} | further agree in the majority’s disposition of appellant’s third and fourth
assignments of error. However, | do so after applying State v. Rance (1999), 85 Ohio
St.3d 632, which overruled Newark v. Vazirani (1990), 48 Ohio St.3d 81.

{1165} | respectfully dissent from the majority’s decision to address appellant’s
supplemental assignments of error. | would withdraw our consent to file a supplemental

brief as having been improvidently allowed.

JUDGE WILLIAM B. HOFFMAN
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