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Farmer, J.

{1} On January 30, 2002, appellant, Nicholas Poland, a juvenile, admitted to
three counts of gross sexual imposition in violation of R.C. 2907.05. By judgment entry
filed March 1, 2002, the trial court approved and adopted the magistrate's February 28,
2002 recommendation to place appellant on probation.

{12} On February 5, 2004, appellant's probation officer filed a motion to revoke
appellant's probation due to a probation violation. A hearing was held on same day.
Appellant appeared without counsel and admitted the probation violation. By judgment
entry filed February 5, 2004, the trial court approved and adopted the magistrate's
recommendation to commit appellant to the Department of Youth Services (hereinafter
"DYS") for a minimum of six months to the maximum of his twenty-first birthday on each
of the three counts, to be served consecutively.

{113} Appellant filed an appeal and this matter is now before this court for
consideration. Assignments of error are as follows:

I

{4} "THE TRIAL COURT VIOLATED NICHOLAS POLAND'S RIGHT TO
COUNSEL AND DUE PROCESS UNDER THE FIFTH, SIXTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION, ARTICLE |, SECTION 16
OF THE OHIO CONSTITUTION, OHIO REVISED CODE SECTION 2151.352 AND
JUVENILE RULES 4 AND 29."

[l
{15} "NICHOLAS POLAND'S ADMISSION TO HIS PROBATION VIOLATION

WAS NOT KNOWING, VOLUNTARY, AND INTELLIGENT, IN VIOLATION OF THE
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FIFTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION, ARTICLE I, SECTIONS 10 AND 16 OF THE OHIO CONSTITUTION,
AND JUVENILE RULE 29."
1
{16} "OHIO REVISED CODE SECTION 2152.17(F) VIOLATES THE EQUAL
PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT TO THE UNITED
STATES CONSTITUTION AND ARTICLE 1, SECTION 2 OF THE OHIO
CONSTITUTION BECAUSE IT DOES NOT REQUIRE THE JUVENILE COURT TO
MAKE ANY FINDINGS BEFORE IT IMPOSES A CONSECUTIVE SENTENCE FOR A
FELONY OFFENSE IN A JUVENILE DELINQUENCY PROCEEDING."
IV
{17} "THE TRIAL COURT ERRED WHEN IT FAILED TO HOLD A HEARING
TO DETERMINE WHETHER NICHOLAS POLAND, AN INDIGENT JUVENILE, WAS
ABLE TO PAY THE SANCTIONS IMPOSED BY THE JUVENILE COURT AND FAILED
TO CONSIDER COMMUNITY SERVICE IN LIEU OF THE FINANCIAL SANCTIONS IN
VIOLATION OF R.C. 2152.20."
\%
{18} "NICHOLAS POND WAS DENIED HIS CONSTITUTIONAL RIGHTS TO
DUE PROCESS AND EQUAL PROTECTION OF THE LAW WHEN THE TRIAL
COURT ORDERED NICHOLAS TO PAY A FINE AND COURT COSTS WITHOUT
FIRST DETERMINING HIS PRESENT AND FUTURE ABILITY TO PAY THE AMOUNT

OF THE SANCTION."
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[, 1l

{19} In these assignments, appellant challenges the trial court's procedures in
informing him of his right to counsel and in obtaining a voluntary admission to the
probation violation. Because these issues are basically intertwined, we will discuss
them jointly.

WAIVER OF COUNSEL

{110} Appellant claims his dialogue with the trial court on this issue was
insufficient:

{11} "THE COURT: Do you understand, Nicholas, that you have the right to be
represented by an attorney at today's hearing?

{12} "N. POLAND: Yes, | do.

{113} "THE COURT: If you cannot afford an attorney and you qualify under state
guidelines, | will appoint an attorney to represent you. Do you understand that?

{14} "N. POLAND: Yes.

{115} "THE COURT: Do you wish to go forward with your hearing today without
an attorney?

{1116} "N. POLAND: Yes, | do." February 5, 5, 2004 T. at 2-3.

{1117} Juv.R. 3 governs waiver of rights in juvenile proceedings and states, "A
child's right to be represented by counsel at a hearing conducted pursuant to Juv. R. 30
may not be waived. Other rights of a child may be waived with the permission of the
court.” Clearly a waiver of right to counsel with the permission of the court is valid in all
but Juv.R. 30 bindover proceedings. R.C. 2151.352, which governs right to counsel,

states the following:
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{118} "A child, or the child's parents, custodian, or other person in loco parentis
of such child is entitled to representation by legal counsel at all stages of the
proceedings under this chapter or Chapter 2152. of the Revised Code and if, as an
indigent person, any such person is unable to employ counsel, to have counsel
provided for the person pursuant to Chapter 120. of the Revised Code. If a party
appears without counsel, the court shall ascertain whether the party knows of the party's
right to counsel and of the party's right to be provided with counsel if the party is an
indigent person. The court may continue the case to enable a party to obtain counsel or
to be represented by the county public defender or the joint county public defender and
shall provide counsel upon request pursuant to Chapter 120. of the Revised Code.
Counsel must be provided for a child not represented by the child's parent, guardian, or
custodian. If the interests of two or more such parties conflict, separate counsel shall
be provided for each of them."

{1119} The record sub judice reveals a minimal discussion with the child
regarding his right to counsel, and no discussion with the accompanying parent,
appellant's father. Both the child and his father signed a written waiver of right to
counsel on the day of the hearing.

{1120} It is appellant's position that although his father was present, his father
was not his advocate and his father's interests differed from his. At one point,
appellant's father admitted he no longer had "any more solutions" to control appellant's
behavior, and he could no longer protect appellant or the community. T. at 11-12. At
best, appellant's father took a neutral position and at worst, he begged for juvenile court

involvement.



Licking County, App. No. 04CA18 6

{121} Appellant also argues the record does not support the fact that he and his
father ever discussed the issues. Appellant's own words belie this assertion:

{22} "N. POLAND: My dad, when we were talking to Brian over there, he was
having to make some decisions and --- on like what he wanted to do and all, what he
thought, and he told me to trust him. | trusted everything he says. | know | brought this
on myself. | knew sooner or later | was going to do something and | was going to get
put in jail or D-Y-S for a long time.***" T. at 15-16

VOLUNTARINESS OF ADMISSION

{1123} Appellant asserts his admission was not knowingly and voluntarily made.

{124} Although the trial court engaged in a Crim.R 11 colloquy with appellant, it
never answered appellant's main concern which was how long he would be required to
stay at DYS. This concern was expressed to the trial court, but the trial court refused to
answer, although given the length of time from admission to disposition, the trial court
obviously knew the answer. The trial court never explained that consecutive minimum
sentences would need to be served before any release for good behavior. T. at 9. The
trial court informed appellant "your disposition could include a commitment to the
custody of the Ohio Department of Youth Services for anywhere from six months up
until you reaching the age of twenty-one years." T. at 7. Given the explanation of
rights, we find appellant made his admission upon his knowledge that the minimum
sentence could be six months when in fact the disposition was six months on each of

the three counts for a total of eighteen months.
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{125} We find this confusion was impacted by the lack of counsel, and this lack
of knowledge impacted appellant's waiver of counsel and admission. Upon review, we
find in the case sub judice the father's interests were in fact adverse to the child's.

{1126} Assignments of Error | and Il are granted.

", v, v

{27} Given our decision in the previous assignments of error, these
assignments are moot.

{128} The judgment of the Court of Common Pleas of Licking County, Ohio,
Juvenile Division is hereby reversed.

By Farmer, J.
Hoffman, P.J. and

Edwards, J. concur.

JUDGES

SGF/jp 0922
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IN THE COURT OF APPEALS FOR LICKING COUNTY, OHIO

FIFTH APPELLATE DISTRICT

IN RE: NICHOLAS POLAND
A MINOR CHILD

JUDGMENT ENTRY

CASE NO. 04CA18

For the reasons stated in the Memorandum-Opinion on file, the judgment of the

Court of Common Pleas of Licking County, Ohio, Juvenile Division is reversed.

JUDGES
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