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Hoffman, J.

{11} Defendants-appellants Christian Broadcasting Ministries, et al. (“CBM”)
appeals the March 26, 2003 Judgment Entry entered by the Ashland County Court of
Common Pleas, which overruled CBM’s motion for summary judgment. CBM also appeals
the October 2, 2003 Judgment Entry, which granted summary judgment in favor of plaintiff-
appellee Board of Trustees of Vermillion Township (“the Board”).

{2} STATEMENT OF THE FACTS AND CASE

{13} On September 13, 2001, CBM received a warranty deed for property located
at 2159 St. Rt. 511, Vermillion Township, Ashland County, Ohio. The deed was recorded
on October 16, 2001. Prior to purchasing the property, a representative of CBM contacted
Robert Killey, the zoning inspector for Vermillion Township. CBM inquired as to the
procedure for securing zoning permits needed to build a broadcast tower. Killey advised
CBM the township did not regulate the construction of towers and did not exercise any
authority relative thereto. CBM contacted Killey a second time, and was again informed the
same. CBM did, however, apply and receive a permit for the building being constructed in
conjunction with the tower.

{14} On the day representatives of CBM met with Killey to complete the building
permit, Trustee Gerald Young appeared at Killey’s office on personal business. Killey
explained the situation to Young, who indicated Killey was handling the situation

appropriately. Young was under the assumption the township zoning regulations was

overruled by public utilities law, and believed the permits CBM had received from the FCC



were sufficient to authorize the building of the tower. Prior to the construction of the CBM
tower, there were at least five other towers in Vermillion Township, and neither the zoning
board nor the zoning inspector had issued permits for those structures.

{15} At an October 15, 2001 meeting of the Board, several township residents
asked about the construction of the tower. The Board informed the citizens the township
had no jurisdiction “over anything that is related to federal communication.” Minutes of
October 15, 2001 Board meeting. At a public meeting on November 19, 2001, the issue of
the tower again was raised. After some discussion, the Board decided to stop any further
proceedings relative to the tower. Minutes of November 19, 2001 Board meeting. At a
Board meeting on January 7, 2002, residents questioned the Board about the tower. The
Board decided to request a legal opinion from the prosecutor.

{16} Subsequently, on March 18, 2002, the Board filed a Complaint in the Ashland
County Court of Common Pleas against CBM. The complaint set forth four causes of
action, to wit: a statutory action pursuant to R.C. 519.24, alleging violations of the township
zoning regulations as a result of the CBM'’s failure to secure a zoning permit; a statutory
action pursuant to R.C. 519.211, alleging violations of the notice requirement set forth
therein; and two causes of action for private and public nuisance. CBM filed a timely
answer, and the matter proceeded through discovery. CBM filed a Motion for Summary
Judgment on September 16, 2002. The Board filed a response thereto. Via Judgment
Entry filed March 26, 2003, the trial court overruled CBM’s motion. CBM filed a Request for
Clarification of Ruling and Request for Ruling on all Portions of Motion. The Board
requested leave to file a motion for summary judgment, which the trial court granted. The

Board filed its motion on April 21, 2003. CBM filed a motion in opposition thereto. Via



Judgment Entry filed October 3, 2003, the trial court granted the Board’s motion for
summary judgment.

{17} Itis from the March 26, 2003, and October 3, 2003 Judgment Entries CBM
appeals, raising the following assignments of error:

{18} “I. THE TRIAL COURT ERRED IN DENYING APPELLANT’'S MOTION FOR
SUMMARY JUDGMENT.

{19} “ll. THE TRIAL COURT ERRED IN GRANTING APPELLEE’S MOTION FOR
SUMMARY JUDGMENT.

{110} “lll. THE TRIAL COURT ERRED IN RULING NO GENUINE ISSUES OF
MATERIAL FACTS REMAINED, OR IN RESOLVING ALL ISSUES OF FACT IN
APPELLEE’S FAVOR AS THE NON-MOVING PARTY.

{111} “IV. THE TRIAL COURT ERRED IN APPLYING THE REQUIREMENTS OF
R.C. 519.211 TO THE TOWER IN QUESTION.

{112} “V. THE TRIAL COURT ERRED IN DETERMINING THAT R.C. 519.211
APPLIED AS A MATTER OF “PUBLIC POLICY,” WITHOUT CONSIDERING THE
DEFINITIONS CONTAINED IN THE STATUTE OR WHETHER THOSE DEFINITIONS
APPLIED TO THE PARTIES.

{113} “VI. THE TRIAL COURT ERRED IN DECIDING THE 1999 AMENDMENTS
TO THE VERMILLION TOWNSHIP ZONING REGULATIONS WERE ADOPTED BY THE
TOWNSHIP TRUSTEES.

{114} “VII. THE TRIAL COURT ERRED IN DECIDING THE 1999 AMENDMENTS
TO THE VERMILLION TOWNSHIP ZONING REGULATIONS WERE NOT REQUIRED TO

BE APPROVED BY THE VOTERS OF THE TOWNSHIP.



{115} “VIll. THE TRIAL COURT ERRED IN CONCLUDING THE TOWNSHIP
“‘SUBSTANTIALLY” COMPLIED WITH THE OHIO LAW CONCERNING AMENDMENT OF
ITS ZONING REGULATIONS.

{116} “IX. THE TRIAL COURT ERRED IN DETERMINING THE CBM TOWER WAS
A NUISANCE.

{117} “X. THE TRIAL COURT ERRED IN FAILING TO DISMISS THE NON-PARTY
CLAIMS OF PRIVATE CITIZENS.

{118} “XI. THE TRIAL COURT ERRED IN FAILING TO DISMISS ALL PRIVATE
NUISANCE CLAIMS.

{119} “XIl. THE TRIAL COURT ERRED IN DISMISSING THE CBM CLAIM THAT
THE ZONING REGULATIONS ARE AN UNCONSTITUTIONAL TAKING OF PROPERTY.”

- Xl

{120} CBM'’s assignments of error raise three general issues which are integral to
the disposition of this appeal. Those issues are: 1) the applicability of R.C. 519.211 to the
instant action; 2) the validity of the January 1, 1999 Amendment to the Vermillion Township
Zoning Regulations; and 3) whether the tower constitutes a public and/or private nuisance.
We shall address each issue in turn.

{1121} A public utility is exempt from township zoning regulations pursuant to R.C.
519.211(A). However, R.C. 519.211(B) through (E) grants limited authority to a board of
township trustees or a board of zoning appeals over telecommunication towers owned by
public utilities.

{122} R.C. 519.211 provides:



{123} “(B)(1) As used in this division, "telecommunications tower" means any free-
standing structure, or any structure to be attached to a building or other structure, that
meets all of the following criteria:

{1124} “(a) The free-standing or attached structure is proposed to be constructed on
or after October 31, 1996.

{125} “(b) The free-standing or attached structure is proposed to be owned or

principally used by a public utility engaged in the provision of telecommunications services.

{1126} “(c) The free-standing or attached structure is proposed to be located in an
unincorporated area of a township, in an area zoned for residential use.

{127} “(d)(i) The free-standing structure is proposed to top at a height that is greater
than either the maximum allowable height of residential structures * * * or the maximum
allowable height of such a free-standing structure * * *,

{128} *“(ii) The attached structure is proposed to top at a height that is greater than
either the height of the building or other structure to which it is to be attached, or the
maximum allowable height of such an attached structure as set forth in any applicable
zoning regulations in effect immediately prior to October 31, 1996, or as those regulations
subsequently are amended.

{129} “(e) The free-standing or attached structure is proposed to have attached to it
radio frequency transmission or reception equipment. * * *

{130} “(3) Any person who plans to construct a telecommunications tower in an area

subject to township zoning regulations shall provide both of the following by certified mail:



{131} *“(a) Written notice to each owner of property, ***, whose land is contiguous
to or directly across a street or roadway from the property on which the tower is proposed
to be constructed, stating all of the following in clear and concise language:

{132} “(i) The person's intent to construct the tower;

{133} *“(ii) A description of the property sufficient to identify the proposed location;

{134} *“(iii) That, no later than fifteen days after the date of mailing of the notice, any
such property owner may give written notice to the board of township trustees requesting
that sections 519.02 to 519.25 of the Revised Code apply to the proposed location of the
tower as provided under division (B)(4)(a) of this section. * * *

{135} “(b) Written notice to the board of township trustees of the information
specified in divisions (B)(3)(a)(i) and (ii) of this section. The notice to the board also shall
include verification that the person has complied with division (B)(3)(a) of this section. *

{1136} The trial court did not decide the issues of whether CBM is “a public utility
engaged in the provision of telecommunications services” and whether the CBM broadcast
tower is a “telecommunications tower” for purposes of R.C. 519.211. Rather, the trial court
decided: * * * this type of tower, as a matter of public policy, must be regulated by this
statute. The proliferation of towers generally is certainly an issue of public concern which
should be properly regulated, so as to address both safety and esthetic issues. Therefore,
as a matter of public, this Court finds that the definitions of both public utility and
telecommunications tower, for purposes of Ohio Revised Code Section 519.211, do apply.”

{1137} We find the trial court exceeded its authority in determining the statute applied
as a matter of public policy, when, by the terms of the statute such does not apply to the

tower at issue herein. It is the job of the legislature to determine issues of public policy.



Accordingly, we find the trial court erred in its determination R.C. 519.211 applied to the
case sub judice.

{1138} We now turn to the issue of whether the zoning amendment of January 1,
1999, was valid. The last sentence of the amendment provides, “This ordinance shall take
affect immediately upon approval of the electors as provided by Ohio Revised K2519-11.”
The Board did not present any evidence establishing the adoption of the January 1, 1999
amendment by the township trustees or its approval by the voters. Absent such evidence,
we find the trial court erred in analyzing this case under the amendment and remand the
matter to the trial court for analysis under the 1956 zoning regulations.

{139} We now turn to the issue of whether the Board established the tower was a
nuisance. The parties presented conflicting evidence regarding the sufficiency of the
design and structure of the tower. The Board argues the submitted evidence showed CBM
never had soil testing conducted to make sure the tower was safe. CBM counters such
failure does not make the tower per se unsafe. We find a genuine issue of material fact
exists as to whether the tower is or is not safe. If the tower is not safe, the Board could
potentially have a nuisance claim. However, such determination of this issue is premature
at the summary judgment stage of the proceedings. Accordingly, we reverse the trial

court’s finding the tower was a nuisance and remand the matter to the trial court.



{140} The judgment of the Ashland County Court of Common Pleas is reversed and
the matter remanded for further proceedings in accordance with the law and this opinion.
By: Hoffman, J.

Gwin, P.J. and

Farmer, J. concur
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