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Farmer, J.

{1} On August 13, 1998, Shari Wakefield was injured when she was struck by
a motor vehicle driven by Alexander Naumoff.

{12} At the time of the accident, Ms. Wakefield was performing traffic control
detail for Bill Hawk, Inc., insured under a commercial automobile policy issued by
appellee, Westfield Insurance Company. She was also employed with the Village of
Dalton Police Department, insured under a business auto policy issued by appellant,
The Personal Service Insurance Company.

{13} On February 28, 2003, Ms. Wakefield filed a complaint for declaratory
judgment seeking underinsured motorist benefits from both insurance companies. All
parties filed motions for summary judgment. On July 1, 2003, Ms. Wakefield settled the
matter with Westfield, and assigned all of her claims against Personal Service to
Westfield. By judgment entry filed August 7, 2003, the trial court found Ms. Wakefield
was entitled to underinsured motorist benefits under both policies, and Personal Service
was primary.

{114} Personal Service filed an appeal and this matter is now before this court
for consideration. Assignments of error are as follows:

I

{15} "THE TRIAL COURT ERRED AS A MATTER OF LAW IN FINDING THAT
SHARI WAKEFILED IS AN INSURED UNDER THE PERSONAL SERVICE POLICY
AND IS ENTITLED TO UNDERINSURED MOTORIST COVERAGE."



{6} "THE TRIAL COURT ERRED AS A MATTER OF LAW IN DETERMINING
THE FACT THAT SHARI WAKEFIELD WAS NOT IN A COVERED AUTO AT THE
TIME OF HER ACCIDENT DOES NOT PRECLUDE UNDERINSURED MOTORIST
COVERAGE UNDER THE PERSONAL SERVICE POLICY."

1

{17} "THE TRIAL COURT ERRED AS A MATTER OF LAW IN CONCLUDING
THAT ANY COVERAGE AFFORDED TO SHARI WAKEFIELD UNDER THE
PERSONAL SERVICE POLICY IS PRIMARY AND THAT COVERAGE AFFORDED TO
WAKEFIELD UNDER THE WESTFIELD POLICY IS EXCESS."

v

{18} "THE TRIAL COURT ERRED AS A MATTER OF LAW IN FINDING THAT
PERSONAL SERVICE IS RESPONSIBLE TO PAY THE ENTIRE $300,000 OWED TO
SHARI WAKEFIELD PURSUANT TO A SETTLEMENT AGREEMENT BETWEEN
WAKEFIELD AND WESTFIELD."

I

{19} Personal Service claims the trial court erred in extending coverage under
its business auto policy pursuant to Scott-Pontzer v. Liberty Mutual Fire Insurance Co.,
85 Ohio St.3d 660, 1999-Ohio-292.

{1110} The Personal Service policy contained express uninsured/underinsured
motorist coverage. The definition of an “insured” under the uninsured/underinsured
motorist provisions of the policy is similar to the definition in Scott-Pontzer. See,
Section B of the Ohio Uninsured Motorists Coverage, attached to Plaintiff's Complaint

as Exhibit B. Based upon the Supreme Court of Ohio's recent decision in Westfield



Insurance Co. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, we find Ms. Wakefield is
not an insured under the policy, and therefore is not entitled to underinsured motorist
benefits.

{111} Assignment of Error | is granted. The remaining assignments of error are
moot.

{1112} The judgment of the Court of Common Pleas of Stark County, Ohio is
hereby reversed.
By Farmer, J.
Hoffman, P.J. and

Edwards, J. concur.



		reporters@sconet.state.oh.us
	2004-07-03T20:21:10-0400
	Supreme Court of Ohio
	Reporter Decisions
	this document is approved for posting.




