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Wise, J. 
 

{¶1} Appellant Jamel A. Smith appeals the dismissal of his civil rights complaint 

against Appellee Timothy A. Swanson, Stark County Sheriff.  The relevant facts leading 

to this appeal are as follows. 

{¶2} Appellant was arrested by the Canton Police Department on March 7, 

2002.  On April 29, 2002, appellant pled guilty to various felony charges in the Stark 

County Court of Common Pleas.  In May 2002, he was transported to prison, having 

served approximately 63 days at the Stark County Jail.  

{¶3} On January 28, 2003, appellant filed a pro se complaint pursuant to 42 

U.S.C. §1983 against Sheriff Timothy A. Swanson and two “John Doe” jail booking 

officers.  Appellant alleged that during his booking period at the Stark County Jail in the 

early hours of March 8, 2002, he was denied medical care and was required to sleep on 

the floor for three hours without a blanket until he was placed in a cell.  He further 

alleged that the two John Does repeatedly opened and closed an exit door, allowing 

cold air into the holding area.  Finally, appellant claimed he was denied access to law 

materials and was subjected to second-hand smoke.1 

{¶4} Sheriff Swanson, represented by the Stark County Prosecutor’s Office, 

filed a motion to dismiss the complaint on February 26, 2003, citing Civ.R. 12(B)(6). 

Appellant filed a response on March 11, 2003.  However, on March 21, 2003, the trial 

court dismissed the complaint against Sheriff Swanson.    

                                            
1   On February 26, 2003, appellant amended his complaint to add the following 
defendants: “Stark County”; “Stark County Sheriff Department”; [Sheriff Department] 
Captain Brian K. Arnold; Health Care Administrator A. Jonathan Stump; and “Several 
Unknown and Known Physician [sic].”  The within appeal addresses the dismissal of 
Sheriff Swanson only. 



 

{¶5} Appellant filed a notice of appeal on April 9, 2003, and herein raises the 

following three Assignments of Error: 

{¶6} “I.  THAT APPELLANT SMITH’S CIVIL RIGHTS WERE VIOLATED 

WHEN HE WAS UPON ARRIVAL AT THE STARK COUNTY JAIL SYSTEMATICALLY 

DENIED A PROPER PHYSICAL EXAMINATION: REFUSED PAIN MEDICATIONS: 

FORCED TO SLEEP ON THE FLOOR AS THE BUNKS WERE FULL: THE FLOOR 

WAS A URINE AND EXCURMENT [SIC] INFESTED FLOOR: HE WAS FORCED TO 

INHALE TOBACCO SMOKE AS THE DEPUTY’S [SIC] TAKE THEIR SMOKE 

BREAKES [SIC] RIGHT IN THE DOOR. 

{¶7} “II.  THAT THE STARK COUNTY JAIL OFFICIALS DENY INMATES 

ACCESS TO THE COURT THROUGH INADEQUATE ACCESS TO LAW BOOKS: 

PENS AND WRITING PAPER: NO FREE PHONE CALLS TO ATTORNEYS BECAUSE 

OF A BLOCK PLACED ON THE PHONES. 

{¶8} “III.  THAT APPELLANT SMITH HAD A LEGAL RIGHT TO ADEQUATE 

FOOD WHICH CONSISTS OF FRESH FRUIT AND GREENS.  THE FOOD IN STARK 

COUNTY JAIL IS FAR LESS THEN [SIC] ADEQUATE AND IT IS NOT HEALTHY 

BECAUSE IT DOESN’T CONTAIN GREENS. “ 

I. 

{¶9} We interpret appellant’s First Assignment of Error as a contention that his 

complaint regarding jail conditions should have survived appellee’s Civ.R. 12(B)(6) 

motion. 

{¶10} Appellant’s complaint is couched in terms of alleged violations of the 

constitutional prohibition against cruel and unusual punishment in the Eighth 



 

Amendment to the United States Constitution.  To prove a violation of the Cruel and 

Unusual Punishment Clause, a plaintiff is required to demonstrate (1) that he suffered a 

serious deprivation of human need and (2) that the defendant caused that deprivation 

by acting with deliberate indifference.  Gubanc v. Warren (1998), 130 Ohio App.3d 714, 

720, citing Gumpl v. Wilkinson (Aug. 31, 1994), Lorain App. No. 94CA005858.  Upon 

review of the limited factual documentation supplied by appellant to the trial court, we 

find no demonstration of serious deprivation of human need.  Moreover, a §1983 

plaintiff must show that an individual defendant committed the act that caused the 

constitutional deprivation.  Id., citing Kinney v. Ohio Dept. of Adm. Serv. (1986), 30 Ohio 

App.3d 121, 122.  Appellant’s complaint fails to allege any individual acts committed by 

Sheriff Swanson himself. Appellant’s contention thus fails on this basis as well.   

{¶11} Accordingly, appellant’s First Assignment of Error is overruled. 

II. 

{¶12} In his Second Assignment of Error, appellant argues that his complaint 

should not have been dismissed, based on the alleged failure of jail officials to provide 

access to the courts via law books and materials.  

{¶13} Prison authorities may assist inmates in the preparation and filing of 

meaningful legal papers by providing prisoners with adequate law libraries or adequate 

assistance from persons trained in the law as a means to providing adequate access to 

the courts.  Nelson v. Money (September 13, 2001), Marion App. Nos. 9-01-12, 9-2000-

41, 2001-Ohio-2268, citing Lewis v. Casey (1995), 518 U.S. 343.  The constitutional 

right of access does not guarantee an inmate’s access to a law library where the inmate 

has adequate legal representation.  See Bounds v. Smith (1977), 430 U.S. 817, 827.  In 



 

the case sub judice, there is no dispute appellant was represented during his criminal 

proceedings by the Stark County Public Defender.  Therefore, we find no error in the 

trial court’s dismissal of his access claims. 

{¶14} Appellant's Second Assignment of Error is overruled. 

III. 

{¶15} In his Third Assignment of Error, appellant contends that the alleged 

inadequacy of the food served at the jail requires a reversal of the trial court’s dismissal. 

{¶16} It is well-settled that issues not raised in the trial court may not be raised 

for the first time on appeal; such issues are deemed waived.  Schottenstein v. 

Schottenstein, Franklin App. No. 02AP-842, 2003-Ohio-5032, ¶ 8, citing State v. Burge 

(1993), 88 Ohio App.3d 91, 93.  In the case sub judice, appellant’s complaint and 

amended complaint do not allege problems with the jail’s food or nutritional program; 

hence, we find this issue waived on appeal. 

{¶17} Appellant's Third Assignment of Error is overruled. 

{¶18} For the reasons stated in the foregoing opinion, the judgment of the Court 

of Common Pleas, Stark County, Ohio, is hereby affirmed.  

By: Wise, J. 
Farmer, P. J., and 
Boggins, J., concur. 
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