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Gwin, J.

{111} Appellant Todd A. Berry appeals a judgment of the Coshocton County
Common Pleas Court convicting him of eight counts of burglary (R.C. 2911.12)(A)(3)) upon
a plea of guilty:

{12} “THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION OR TRIAL
COUNSEL WAS INEFFECTIVE IN NOT ALLOWING DEFENDANT-APPELLANT TO
HAVE ACCESS TO THE PRESENTENCE REPORT.

{13} “THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION IN FAILING
TO MAKE THE REQUIRED FINDINGS NECESSARY FOR THE IMPOSITION OF
CONSECUTIVE SENTENCES PURSUANT TO SECTION 2929.14 (E)(4), OHIO REVISED
CODE.

{14} “THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION WHEN IT
REQUIRED DEFENDANT-APPELLANT TO PAY RESTITUTION IN THE AMOUNT OF
$11,082.50 AND COSTS OF PROSECUTION WITHOUT INQUIRY AS TO DEFENDANT-
APPELLANT’S ABILITY TO PAY.”

{5} OnJanuary 23, 2001, appellant was indicted on fourteen counts of theft and
burglary by the Coshocton County Grand Jury. On March 12, 2001, appellant entered a
plea of guilty to eight counts of the indictment. Following entry of the guilty plea, the court
ordered a pre-sentence investigation.

{116} On April 30, 2001, following completion of the pre-sentence investigation, the
court held a sentencing hearing. At the hearing, the court discussed the effects of the
crimes on the victims, prior attempts to reach out to appellant through the Juvenile Justice
and the Municipal Court system, and the court’s opinion that appellant presented a high
likelihood of recidivism. The court gave appellant and his attorney time to offer evidence in

mitigation. Counsel for appellant made the court aware of several mitigating factors,



including appellant’s remorse, and his cooperation with the investigators regarding his
confession. Appellant addressed the court regarding his family, his remorse for his crimes,
and his religious conversion.

{17} On May 4, 2001, the court filed its judgment entry on sentencing. The court
sentenced appellant to a definite term of one year incarceration each on counts one, three,
seven, nine, eleven, twelve, and thirteen. The court sentenced appellant to two years
incarceration on count five of the indictment. The sentences for counts one, three, five,
seven, and twelve were to be served consecutively. The sentences for counts nine,
eleven, and thirteen were to be served concurrently with each other, and concurrently to
the sentences on the remaining counts. The court found pursuant to R.C. 2929.14 (E)(4)
that consecutive sentences were necessary to protect the public from future crime, and
that the sentences were not disproportionate to the seriousness of appellant’s conduct and
the danger he poses to the public. The court further found that the harm caused by the
multiple offenses was so great or unusual that no single prison term would adequately
reflect the seriousness of appellant’s conduct.

{118} Appellant did not file an appeal from the judgment of sentence. Rather, on
September 5, 2001, appellant filed a pro se motion for correction of sentence and
reconsideration. The court overruled the motion on October 11, 2001.

{19} On December 3, 2001, appellant filed a motion for delayed appeal of the May
4, 2001, sentencing judgment. This court granted the motion for delayed appeal on
January 10, 2002. This case is presently before this court on delayed appeal from the
judgment of sentence entered May 4, 2001.

I
{1110} Appellant first argues that the court erred in failing to give him access to the

presentence investigation report.



{111} This issue was raised by appellant for the first time in his motion for
reconsideration, filed after the judgment which is the subject of the instant appeal. At the
sentencing hearing, appellant did not argue that he was not given access to the
presentence investigation report. In fact, counsel for appellant stated on the record that he
believed the presentence investigation reflected that appellant was remorseful for the
actions he took in this case. Tr. 3. There is nothing in the record to support appellant’s
claim that he did not have access to the presentence investigation report.

{112} The first assignment of error is overruled.

I

{113} Appellant argues that the court failed to make the required findings pursuant
to R.C. 2929.14 (E)(4) before imposing consecutive sentences.

{114} Upon reviewing a sentence, we may increase, reduce, or otherwise modify a
sentence only if we find by clear and convincing evidence that the record does not support
the sentence, or that the sentence is otherwise contrary to law. R.C. 2953.08 (G)(2).

{115} To impose consecutive terms, the trial court must comply with R.C.
2929.14.(E)(4). The court must find that consecutive service is necessary to protect the
public from future crime or to punish the offender, and that consecutive sentences are not
disproportionate to the seriousness of the offender’s conduct and the danger the offender
poses to the public. Id. Further, the court must find that the offender committed the
multiple offenses while the offender was awaiting trial or sentencing, or was under post-
release control for a prior offense; the harm caused by the offenses was so great or
unusual that a single prison term would not adequately reflect the seriousness of the
offender’s conduct; or that the offender’s history of criminal conduct demonstrates that
consecutive sentences are necessary to protect the public from future crime by the

offender. Id.



{116} In the instant case, the court made the requisite findings in the sentencing
entry that consecutive sentences are necessary to protect the public from future crime, and
are not disproportionate to the seriousness of appellant’s conduct and to the danger he
poses to the public. The court also found that the harm caused by the multiple offenses
was so great or unusual that no single prison term adequately reflects the seriousness of
appellant’s conduct.

{117} During the sentencing hearing, the court stated on the record that statements
from the victims expressed their sense of fear, disruption, and loss, as a result of having
their homes violated by appellant. Tr. 12. The court further found that appellant’s criminal
history began at age sixteen, and continued unabated to the present time. Tr. 14. The
court noted that at the age of twenty-two, appellant had a substantial criminal history,
including juvenile adjudications for receiving stolen property, multiple offenses of breaking
and entering, theft, safe cracking, and criminal damaging. Tr. 5. The court noted that
appellant brought to the sentencing hearing an adult record of convictions for assault,
theft, and possession of a controlled substance. Id. The court noted that a prior period of
probation supervision through the Coshocton Municipal Court was revoked for non-
compliance, and fines and costs were still outstanding on that matter. Tr. 6.

{118} The record supports the court’s findings that consecutive sentences were
appropriate in the instant case.

{1119} The second assignment of error is overruled.

1

{120} Appellant argues that the court erred in ordering him to pay restitution,
without inquiring as to his ability to pay.

{121} R.C. 2929.18 (A)(1) provides that a court imposing a sentence upon an

offender for a felony may impose a financial sanction, including restitution. Subsection (E)



states that a court that imposes a financial sanction upon an offender may hold a hearing if
necessary to determine whether he is able to pay the sanction, or is likely in the future to
be able to pay it. This court has previously held the statute does not include mandatory
language which requires the trial court to hold a hearing. State v. Schnuck (September 25,
2000), Tuscarawas Appellate No. 2000AP020016. Like the appellant in Schnuck,
appellant never requested a hearing on his ability to pay. There is no affidavit of indigency
or other indication in the record before the court at the time of the sentencing hearing to
indicate to the court that appellant may be unable to pay. Further, in Schnuck, supra, this
court held that imposition of a restitution order is not a final appealable order until a hearing
is held to enforce payment.
{122} The third assignment of error is overruled.

{1123} The judgment of the Coshocton County Common Pleas Court is affirmed.

{924} By Gwin, J., and
Wise, J., concur
Hoffman, P.J., concurs
separately.

Consecutive sentencing - PSI restitution

Hoffman, P.J. concurring

{125} 1 concur in the majority’s analysis and disposition of appellant’s first and
second assignments of error. | fully concur in the majority’s disposition of appellant’s third
assignment of error.

{1126} As noted by the majority, R.C. 2929.18(E) does not require the trial court hold



a hearing to determine whether the offender is able to pay a financial sanction before
imposing that sanction. State v. Schnuck (Sept. 25, 2000), Tusc. Cty. App. No.
2000AP020016. Furthermore, R.C. 2929.18(B)(6) only requires the trial court consider the
offender’s present and future ability to pay the sanction or fine prior to imposing it. In the
case sub judice, the record does not affirmatively demonstrate the trial court failed to do
so.

{127} The majority states there is nothing in the record at the time of sentencing to
indicate the appellant may be unable to pay. | disagree. The presentence report shows
the appellant was unemployed, had no financial assets, and owed $200 per month for child
support for which an arrearage existed. These circumstances are an indication appellant
may be unable to pay. Nevertheless, the majority correctly points out appellant has failed
to specifically reference where in the record he requested a hearing regarding his ability to
pay or otherwise timely objected to the restitution order. Accordingly, the majority correctly
overrules this assignment of error.

{1128} Although not necessary for resolution of appellant’s third assignment of error,
| wish to reiterate my disagreement with the majority’s reliance on Schnuck for the
proposition imposition of a restitution order is not a final appealable order until a hearing is
held to enforce payment. | believe a restitution order is a final appealable order when

entered as noted in my concurring opinion in Schnuck.

JUDGE WILLIAM B. HOFFMAN
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