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Case No. 16-10-12

ROGERS, P.J.

{111} Defendant-Appellant, Carrie Thiel (“Carrie”), appeas the November
2010 judgment of the Court of Common Pleas of Wyandot County granting legal
custody of her minor son, J.T., to J.T.'s paterna grandparents, Larry and Debrah
Thiel (“the grandparents’ or “the Thiels’), granting protective supervision over J.T.
to the Wyandot County Department of Job and Family Services (“WCDJFS’), and
finding Carrie in contempt of court. Carrie argues that the trial court erred in
admitting evidence of certain medical records that contained hearsay statements,
that the trial court erred in allowing the psychological evaluation testimony to be
based on medical records that were not admitted into evidence; that the trial court
abused its discretion as its ruling was against the preponderance of the evidence;
and, that Carrie's counsel provided ineffective assistance of counsel. Based upon
the following, we affirm the judgment of the trial court.

{912} On June 5, 2009, the WCDJFS filed a two count complaint and a
motion for emergency custody in the Court of Common Pleas, Juvenile Division, of
Wyandot County alleging that J.T. was a neglected child as defined in R.C.
2151.03(A)(2), (3), and that JT. was a dependent child as defined in R.C.
2151.04(B), (C). WCDJFS requested in the complaint that emergency custody of
J.T. be granted to the grandparents and that protective supervision of JT. be

granted to WCDJFS.
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{113} In the statement of facts submitted with its motion, WCDJFS
indicated that the agency recently received five reports alleging neglect of Carrie’'s
children resulting from inadequate supervision, drug use, and domestic violence
with the children present. According to WCDJFS, WCDJFS attempted to contact
Carrie at her home on June 2, 2009, but was unsuccessful. On June 3, 2009 Carrie
called WCDJFS, and then arrived at its office. WCDJFS reported that during the
visit Carrie was observed to act “erratically and appeared to be under the influence
of an unknown substance.” (Statement of Facts, Docket No. 1). Due to these
concerns, WCDJFS and the Wyandot County Prosecutor’s Office determined that
Carrie was not an adequate caretaker for her children. Since the children were not
in Carrie’s custody at the time, WCDJFS determined that no further action was
needed. However, on the evening of June 3, 2009, Carrie did attempt to retake
custody of two of her children from their father's house, which required
WCDJFS's involvement. Carrie and WCDJFS ultimately agreed to allow Carrie
to take the two children for one night to Carrie's friend's house upon Carrie's
promise to get a drug test the next morning and to meet with the case worker the
next day. Carriefailed to fulfill either of her promises.

{94} On June 5, 2006, the trial court granted WCDJFS's motion for

emergency custody, awarding emergency custody of J.T. to the grandparents.
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{915} On July 1, 2009, the trial court held an adjudicatory hearing after
which it found that J.T. was a dependent, but not a neglected, child. On July 23,
2009, the trial court held a dispositional hearing. The trial court ordered that
WCDJFS's case plan be implemented, which required Carrie to undergo random
drug testing, and granted temporary custody of J.T. to the grandparents and
protective supervision of J.T. to WCDJFS.

{116} On August 5, 2009, WCDJFS moved the trial court to direct Carrie to
immediately comply with random drug testing upon request. In its memorandum
WCDJFS expressed that, on August 3, 2009 at approximately 10:25 A.M., it had
requested Carrie to submit to a random drug test at Wyandot Memorial Hospital
pursuant to the court-ordered case plan. Carrie reported for the drug screen at 4:15
P.M., approximately six hours after WCDJFS requested her to arrive. WCDJFS
relayed its concern that “such delay could jeopardize the validity of the results of
the drug screen due to potential masking, flushing and/or other deception.”
Motion, Docket No. 52. The trial court ordered that Carrie must comply with
WCDJFS s requests for random drug screens within twenty minutes of the request,
absent valid excuse or emergency.

{97} On October 30, 2009, the tria court granted WCDJFS's motion to
order Carrie to complete a psychological evaluation. In its motion, WCDJFS

reported that, although Carrie’'s drug screens were negative, Carrie continued to
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exhibit erratic behavior, was visibly shaking, unable to stand still, and had red
marks on her neck, and that WCDJFS continued to receive reports from
community members regarding Carrie’s behavior. WCDJFS reported that Carrie
had engaged in services at Firelands for a substance abuse assessment. Ultimately,
Firelands closed Carrie's case as it was unable to address Carrie’ s drug use due to
her denia of the same. Further, WCDJFS stated that, after researching Carrie’s
medical history and multiple visits to emergency rooms, there appeared to be a
pattern of Carrie going to the emergency rooms, complaining of pain, requesting
specific narcotics, and being discharged with a prescription for narcotics.
According to WCDJFS, doctors had confronted Carrie regarding her drug seeking
behavior.

{118} On November 24, 2009, WCDJFS filed a motion to show cause why
Carrie should not be found in contempt of court for failing to follow through with
the trial court’s October 30, 2009 order to complete a psychological evaluation.
According to its motion, WCDJFS had arranged for Dr. David K. Connell (“Dr.
Connell”), aclinical and forensic psychologist, to perform Carrie's psychological
evaluation. On November 23, 2009, Carrie met with Dr. Connell and signed the
necessary contract and drug testing consent forms. Dr. Connell then requested
Carrie to provide a hair sample for purposes of drug testing. Carrie refused to

submit to the drug test and refused to cooperate further with Dr. Connell.
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{119} On February 5, 2010, WCDJFS filed a motion to place J.T. in the
legal custody of the grandparents. In the attached statement of facts, WCDJFS
stated the following reasons in support of the motion: that Alec Thiel, J.T.' s father,
was currently serving a 17-month prison sentence for drug-related charges; that an
agency worker observed a water shut off notice at Carrie's residence as well as a
summons for a court hearing; that Carrie had not notified the agency worker of her
release from the hospital and her new address; that Carrie was continuing to
exhibit erratic behaviors, was involved in criminal activity, had continued to visit
distant emergency rooms; and, that Carrie had decreased her time with J.T., at
times allowing more than a week to pass between her contacts with him.

{120} On March 2, 2010, the grandparents filed a motion for joinder and a
motion for custody, moving the trial court for an order granting them custody of
J.T. Thetrial court granted the motion for joinder.

{111} The hearing on the motion for legal custody and the motion to show
cause took place on May 25, 2010.

{112} At the hearing, the assistant Wyandot County prosecutor presented
the following exhibits. Carrie’'s medical records from Wyandot Memorial Hospital
as State's Exhibit 6, Hardin Memorial Hospital as State’'s Exhibit 8-A, Marion
Pain Clinic as State’'s Exhibit 9, Marion General Hospital as State's Exhibit 10,

and Blanchard Valley Hospital as State’s Exhibit 11. The trial court admitted all
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with the exception of Exhibit 10 as the certification was not properly verified as
required by R.C. 2317.42.2(A).

{1113} The State presented Dr. Connell who testified that he met with Carrie
for her psychological evaluation on November 23, 2009. He stated that he
explained the procedure to Carrie, discussed her rights, and that Carrie signed the
release and confidentiality forms. He explained that when he went to collect the
sample of hair, Carrie became “increasingly irritable and belligerent. Then she
said, ‘Get April in here. I’'m not gonna do this. Thisis crap.” ” Hearing Tr., pp.
38-39. Dr. Connell testified that Carrie was cooperative for about fifteen minutes
and then was resistant, defensive, and argumentative for about 45 minutes.

{1114} He dso stated that he had reviewed Carrie's medical records,
including Exhibit 8-A from Hardin Memorial Hospital, Exhibit 11 from Blanchard
Valley Hospital, and Exhibit 6 from Wyandot Memorial Hospital. Dr. Connell
testified that, based on his experience, training, familiarization with Carrie’s case,
and her medical records, Carrie was addicted to drugs and, from 2004 to 2009,
has frequently gone to different hospitals and emergency rooms, complaining of
pain and seeking narcotics. Dr. Connell also stated that one of the notations
included in several of her medical records states, “pain is triggered by nothing. It

Is helped by nothing.” Hearing Tr., p. 47.
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{115} On cross-examination, Dr. Connell testified that he reviewed
Wyandot County Memorial Hospital records dating from March 2005 to May
2009 comprising atotal of 38 visits to the emergency room. Dr. Connell testified
that Carrie went to “[Blanchard Valley] eleven times in 2005 with abdominal pain,
fourteen times to Wyandot Memorial . . . six times to Marion Generd, . . . and
eight timesto Hardin.” Hearing Tr., p. 89. Dr. Connell also stated, “[t]he question
for me. . .iswhy isshegoing to all these different hospitals. In some months she
goes to three or four different hospitals seeking medication.” Hearing Tr., p. 79.
Dr. Connell stated that areview of the records indicated that she had never seen a
nephrologist nor had surgery for any of her kidney problems. He also testified that
there was not much evidence to show that any of her presenting complaints were
valid.

{116} Carrie then testified. She stated that all of her visits to the
emergency room were based on legitimate reasons, and that she received pain
medication at the hospital on many occasions. Carrie aso tetified that she served
a jail sentence in April 2010 for complicity to theft. She testified to serving a
second jail sentence for “driving off with gas” Hearing Tr., p. 112. She
acknowledged that since May of 2009, she had come into contact with law
enforcement on fourteen separate occasions. Carrie testified that she has been

unemployed since July 2009, that she has been living with her mom since March
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or April 2009, and that she had been evicted from her previous home because she
was not paying rent.

{9127} April Allison (“*Ms. Allison™), a caseworker for WCDJFS, then
testified that the ultimate goal for Carrie's case plan was to “get Carrie stable
enough to have [J.T.] return to her care.” Ms. Allison testified that, in order to
assist Carrie in achieving the reunification goal, WCDJFS conducted home visits
and referred her to Firelands. On one particular home visit in the fall of 2009, Ms.
Allison testified that she had a difficult time engaging Carrie in conversation as
Carrie had trouble keeping eye contact and could not stay on topic, that Carrie was
pacing across the porch, and that Carrie was unable to stand still. She testified that
her concerns about Carrie were due to Carrie's failure to complete the
psychological evaluation, her pattern of hospitalization, criminal activity, lack of
permanent housing, electricity shut-off notices, abuse of medications, and “doctor
shopping.” Hearing Tr., pp. 163-165.

{1118} Ms. Allison aso testified that J.T. is living with the grandparents,
that he feels comfortable in their home, that he is bonded to them, that he is being
appropriately cared for, and that she believes it is in JT.’s best interest to be
placed in the legal custody of the grandparents. Ms. Allison testified that recently
Carrie has been cooperative and has made some progress with respect to her

substance abuse and mental health, but at this point, she does not feel that Carrieis
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an appropriate placement for J.T., and that Carrie ought not to have unsupervised
or overnight visits with J.T. for the present time.

{119} On cross-examination, Debrah Thiel (“Deb”) testified regarding
Carrie' saarming behavior. She said that Carrie is late to about one in every three
visitswith J.T. One example of Carrie's tardiness was on Christmas Day in 2009;
Deb testified that Carrie requested to come over first thing in the morning to see
J.T. open his presents, but actually did not arrive until amost two o’clock in the
afternoon. On October 25, 2009, Carrie visited J.T. at the Thiel’s house and she
brought with her a flat screen television to surprise J.T. Deb testified that Carrie
said to J.T., “ ‘there’'s your TV that got stolen out of my house . . . | was at Eric
Shackelford's house and | will swear that that's the TV that gotten (sic) stolen
from my house so | took it.’” Hearing Tr., pp. 207-08. According to Deb, about
thirty minutes after Carrie said goodbye that evening, Carrie's car was still sitting
in the driveway with the dome light on, the door open, and Carrie was “kind of
laid out in the front seat.” Hearing Tr., p. 209. She then testified that in the past
year, she observed Carrie under the influence of drugs on about three or four
different occasions. Lastly, Deb testified that she believes it is in J.T.'s best
interest to live with her and her husband.

{9120} Louanne Hufford (“Ms. Hufford”), aguardian ad litem (“GAL") with

CASA, testified that at this point in timeitisin J.T.'s best interest to remain with
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the Thielsas J.T. needs consistency. Shetestified that Carrieis currently unable to
maintain a home as she does not have a home of her own or ajob.

{121} Ms. Hufford also testified that Carrie had exhibited very odd
behavior when she and Ms. Allison went to visit Carrie.  She testified that she
observed Carrie, “crawling out of her skin, clawing at herself, trying to hold
herself still . . . She was just clawing and . . . couldn’t keep her feet straight. She
was putting one foot on top of the other trying to hold it down. [It] was very
erratic behavior at that time.” Hearing Tr., p. 231. Ms. Hufford testified that she
observed Carrie act this way only once, that Carrie admitted to taking Ritalin at
that time which was causing her to act erratically, and that apparently Carrie has
changed medications. She also testified that Carrie has made recent
improvements, keeps in regular contact with J.T., and is attempting to secure her
own housing. Ms. Hufford’ s report was admitted into evidence as Exhibit 1.

{1122} On direct-examination, Carrie testified regarding her medical
ailments. In 2002, Carrie began to experience stomach and bowel problems,
including very bad stomach pains. Carrie testified that she went to Wyandot
Memorial Hospital and OSU where she underwent testing and was diagnosed with
diverticulosis and ulcerative colitis. She began taking various medications,
including pain medications. Carrie also testified that, since 2003, she suffered

with kidney stones for about three or four years. Carrie testified that she saw a
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nephrologist in Lima. Carrie testified that she had a seizure, and that this seizure
was caused by Ultram, a certain drug she was taking at thetime. She also testified
that her kidneys stopped functioning correctly during one of her pregnancies and
that she was given narcotics. Carrie further testified that in the last three years she
has had two pregnancies that “were very bad” as she was “in and out of the
hospital alot for issues. . . dueto the ulcerative colitis.” Hearing Tr., p. 279. She
testified that she has very high blood pressure which causes her to be in the
hospital often. Carrie also stated that she regularly went to OSU for her digestive
issues but when she would get sick, as in vomiting blood, she would go to
Wyandot Hospital.  Further, Carrie testified that she had cysts on her wrist in
2004 or 2005, that she had several laparoscopic surgeries in 2005, that she had
toxic shock syndrome in October of 2007, that she received stitches on May 3,
2009 from an incident between her and an ex-boyfriend, that she was assaulted on
May 31, 2009, that she had a hysterectomy in July of 2009, that she has been
diagnosed with endometriosis, cysts on her ovaries, fibromyalgia, lupus, and that
she suffers from a blood clotting disorder and hematoma.

{1123} Carrie testified that, at her psychological evauation with Dr.
Connell, she refused to complete the psychological evaluation or give a hair
sampl e because she was concerned that Dr. Connell “did not work for [her], where

normal psychologists. . . work for you” and because he would not do any follow-
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up care, if necessary. Hearing Tr., p. 294. When explaining her interactions with
the police, Carrie testified, “I’ ve had numerous occasions where | get waved down
and told to get out of my car, I’m intoxicated, and | need to walk.” Hearing Tr., p.
309.

{9124} Carrie testified that all of her drug tests at WCDJFS since July 2009
have been negative. Carrie further testified that she contests permanent custody of
J.T. being granted to the Thiels because she wants to raise her son.

{125} On August 2, 2010, the trial court issued its written decision,
awarding legal custody of J.T. to the grandparents and protective custody of J.T. to
WCDJFS. The tria court also found Carrie in contempt of court and imposed a
suspended jail sentence of ten days, conditioned upon her completing the
psychological evaluation." Carrie timely filed a notice of appeal, presenting the
following assignments of error for our review.

Assignment of Error No. |

THE COURT ERRED IN ADMITTING INTO EVIDENCE

CERTAIN MEDICAL RECORDS WHICH CONTAINED

RECORDS FROM OTHER UNCERTIFIED SOURCES AND

ERRED BY PERMITTING THEIR USE IN SUPPORTING
PSYCHOLOGICAL CONCLUSIONS.

! Carrie timely filed an appeal. This Court dismissed the appeal sua sponte, finding that we did not have
jurisdiction as the judgment entry was not a final appealable order. On November 1, 2010, the trial court
entered a proper judgment entry. On November 9, 2010, the trial court vacated Carrie’s jail sentence for
contempt finding that she had properly purged herself of contempt. Carrie then filed her notice of appeal
on November 18, 2010.
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Assignment of Error No. 11

THE COURT BELOW ERRED IN ALLOWING THE
PSYCHOLGICAL EVALUATION TESTIMONY TO BE
BASED ON MEDICAL RECORDS THAT WERE NOT
ADMITTED INTO EVIDENCE.

Assignment of Error No. |11
THE FINDINGS AND CONCLUSIONS OF THE COURT
BELOW WERE NOT SUPPORTED BY THE MANIFEST
WEIGHT OF THE EVIDENCE.

Assignment of Error No. IV

THE COUNSEL FOR THE DEFENDANT PROVIDED
INEFFECTIVE ASSISTANCE OF COUNSEL.

Assignment of Error No. |

{1126} In her first assignment of error, Carrie asserts the trial court should
have excluded Exhibits 9 and 11 as they contain “double hearsay.” Specifically,
Carrie alleges that although these exhibits are business records and were properly
admitted, they contain hearsay statements that did not contain verified
certifications by an appropriate person according to R.C. 2317.422, and therefore,
should have been excluded. Further, Carrie argues that these records should not
have been used by Dr. Connell when he concluded that Carrie had a severe drug

addiction. We disagree.
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{9127} WCDJFS contends that these records were properly admitted
pursuant to R.C. 2317.422. Alternatively, WCDJFS argues that even if they were
not properly admitted under this rule, hearsay is admissible pursuant to Juv.R.
34(B)(2) and Evid. R. 803(6), as an exception to the hearsay rule. Lastly,
WCDJFS argues that the admission of evidence rests within the discretion of the
trial court, and that the appellant must show prejudice. Since Carrie has failed to
show prejudice, WCDJFS argues, her assignment of error should be overruled.
We agree that Juv.R. 34(B)(2) permits hearsay evidence to be admitted in these
circumstances.

{9128} The exhibits at issue in this assignment of error are Exhibits 9 and
11. Exhibit 9 contains medical records from Marion Pain Clinic, Inc. dating from
September 2004 to November 2004. It includes records from, inter alia, the
Marion Pain Clinic, telephone consultation notes from Dr. Katabay's office, a
letter from WCDJFS, drug screen results from Quest Diagnostics, imaging reports
from Marion General Hospital, and images and reports from The Ohio State
University Medical Center. The records in Exhibit 9 were certified by a custodian
of records at the Marion Pain Clinic. The certification was notarized. Exhibit 11
contains medical records from 2004 to 2009, including pharmacy records,
emergency department consultation reports, summary reports, and an operative

record from the Blanchard Valley Emergency Department, Blanchard Valley
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Health System, Blanchard Valley Hospital Laboratory, and Blanchard Valley
Pharmacy. A records custodian from Blanchard Valley Hospital certified these
records. The certification was notarized.

{1129} The issue, therefore, is whether the trial court should have excluded
Exhibits 9 and 11 as they contained inadmissible hearsay. We find that hearsay
evidence was permissible in the hearing below.

{1130} Juv.R. 34(B)(2) alows the use of hearsay evidence at dispositional
hearings and reads in pertinent part that “the court may admit evidence that is
material and relevant, including, but not limited to, hearsay, opinion, and
documentary evidence.”

{131} The Rules of Evidence apply in hearings on motions for permanent
custody. Juv.R. 34(1).

{1132} Initially we note that this case does not involve permanent custody of
JT., but is rather a case of lega custody. R.C. 2151.011(B)(30) defines
permanent custody as:

[A] legal status that vestsin a public children services agency or

a private child placing agency, all parental rights, duties, and

obligations, including the right to consent to adoption, and

divests the natural parents or adoptive parents of all parental
rights, privileges, and obligations, including all residual rights and

obligations.

(Emphasis added.) Conversdly, R.C. 2151.011(B)(19) defines legal custody as:
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[A] legal status that vests in the custodian the right to have

physical care and control of the child and to determine where

and with whom the child shall live, and the right and duty to

protect, train, and discipline the child and to provide the child

with food, shelter, education, and medical care, all subject to any

residual parental rights, privileges, and responsihilities.
(Emphasis added.) As we have noted previously, the important distinction
between permanent and legal custody is that the latter does not terminate all
parental rights, and the parent may, in the future, petition the court for a
modification of custody. In re Bixler, 3rd Dist. No. 13-05-41, 13-05-42, 2006-
Ohio-3533, 21 citing Inre C.R., 108 Ohio St.3d 369, 2006-Ohio-1191, 117.

{1133} In the case sub judice, neither party sought permanent custody of J.T.
After the hearing on May 25 and 26, 2010, legal custody was granted to the
grandparents and WCDJFS was granted protective supervision over JT. Carrie
retained residual parental rights including visitation and the opportunity to seek
the return of J.T., and the matter was continued for review within six months. As
this hearing was not a permanent custody hearing, but rather a dispositional
hearing, Juv.R. 34(B)(2) applies rather than the Rules of Evidence. Hearsay is

therefore permitted at this hearing. Accordingly, we overrule Carrie's first

assignment of error.
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Assignment of Error No. Il

{134} In her second assignment of error, Carrie argues that the trial court
erred by allowing Dr. Connell to base his psychological evaluation testimony on
his review of medical records, including those records in Exhibit 10, which was
properly excluded by the trial court. Without the records in Exhibit 10, Carrie
argues, the weight of the evidence considered by Dr. Connell would have been
skewed differently and Dr. Connell may have had a different opinion.?

{1135} WCDJFS contends that this assignment of error is not supported by
the record; rather, the record reflects that WCDJFS explained to Dr. Connell that
portions of the medical records were not allowed into evidence, and that Dr.
Connell testified that he reviewed Exhibits 6, 8-A, 9, and 11. Therefore, WCDJFS
asserts that Dr. Connell’ s testimony did not rely upon Exhibit 10.

{1136} The transcript of the May 25, 2010 hearing shows that the assistant
prosecutor for Wyandot County handed Dr. Connell Exhibits 8-A, 11, 6, and 9,
and instructed Dr. Connell “to speak to only those records that [he had] reviewed
that [the prosecutor] handed [Dr. Connell] . . .”. Hearing Tr., p. 43. Mr.
Workman, attorney for Carrie, on his cross-examination of Dr. Connell instructed

him to speak only on Wyandot records. Hearing Tr., p. 63. The court questioned

2 We note that, with respect to her second assignment of error, Carrie fails to cite to any legal authority as
required by Ohio R.App.P. 16(a)(7). Despite this Court’s ability to disregard this assignment of error
according to Ohio R. App. P. 12(a)(2), we will proceed to the merits.
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Dr. Connell, “You said you reviewed 38 visits to Wyandot Memorial Hospital . . .
from . .. March of '05 to May of '09. Could you tell me how many visits within
that same general time frame there was (sic) at Blanchard? . . . Could you tell me
how many, excluding Marion General?’ Hearing Tr., p. 103. The trial court again
guestioned Dr. Connell, “how many visits at each hospital institution, excluding
Marion General.” Dr. Connell responded the following:

Wyandot Memorial 3-05 through 5-09, 38 visits, Hardin

Memorial 2-05 through 2-06, three visits. Blanchard Valley

Hospital 10-04 through 6-09, 32 visits.
Hearing Tr., p. 104. Dr. Connell did, however, twice mention Carrie’s visits to
Marion General Hospital in histestimony. First, when prompted by Mr. Workman
why Carrie's visit to Wyandot Memoria on April 20, 2005 caused him concern,
Dr. Connell responded that she also visited Marion General Hospital on March 14,
2005 for abdominal pain. Hearing Tr., p. 78. Second, when asked by Mr.
Workman if Carrie was at Blanchard Valley in 2005 for a kidney stone issue, Dr.
Connell responded the following:

Primarily for the kidney stone issue she went to BV 11 times, in .

.. ’05 with abdominal pain. She went to Wyandot Memorial

Hospital 14 times. [L]et’s see, Marion General, one, two, three,

four, five, six times.

Hearing Tr., pp. 88-89. Therefore, the record reveals that Dr. Connell did testify

regarding the Marion Genera records, even though these records were excluded
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and he was instructed not to refer to them. As no objection was made to this
testimony at the hearing, we review for plain error.

{1137} In appeals of civil cases, the plain error doctrine is not favored and
may be applied only in the extremely rare case involving exceptional
circumstances where error, to which no objection was made at the tria court,
seriously affects the basic fairness, integrity, or public reputation of the judicial
process, thereby challenging the legitimacy of the underlying judicial process
itself.”” Ordean v. Ordean, 3d Dist No. 17-06-15, 2007-Ohio-3979, {14, quoting
Goldfuss v. Davidson, 79 Ohio St.3d 116, 1997-Ohio-401, syllabus. We find that
Dr. Connell’s mention of Carrie’ s visits to Marion General is not the extreme case
that seriously affects the basic fairness, integrity, or public reputation of the
judicial process.

{1138} Dr. Connell gave alengthy testimony through which he explained his
credentials, his meeting with Carrie to evaluate her, Carrie’'s premature
termination of the meeting by refusing to give a hair sample, his review of her
“voluminous medical records’ including those from Hardin Memoria Hospital,
Blanchard Valley Hospital, Wyandot Memorial Hospital, and Marion Pain Clinic.
When asked what his opinion and findings were, based on his experience, training,

and familiarization with the case and medical records, Dr. Connell responded:
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Waell . . . overall looking at the hospital records, | think it's. . .
very clear to methat . .. Carrie was . . . probably addicted to
narcotics . . . and spends a lot of time and effort going to
different hospitals. [T]herecordsthat | saw beginningin ...’ 04
. . . seeking . . . sometimes daily . . . doses of narcotic
medications, primarily nar cotics.
Hearing Tr., p. 44. When asked by the trial court to give a general idea of the time
period in which this behavior occurred, Dr. Connell responded:
Well, I think the first records | reviewed were from . . . 2004.
Thelast records| reviewed were from 2009. And there seemsto
be a pretty consistent pattern during that five year period of
very frequent . . . trips to the emergency room at different
hospitals complaining of some kind of pain, either abdomen
pain, sometimes tooth pain, . . . sometimes hand pain, a wrist
pain, and alwayswith therequest for narcotics.
Hearing Tr., p. 45. Further when asked whether Carrie’'s kidney issues would
have supported her request for pain medication, Dr. Connell responded:
[O]ne of the things that is noted on several of the medical
records . . . istheline. .. “pain is triggered by nothing it is
helped by nothing.”
Hearing Tr., p. 47. Lastly, when asked whether being addicted to pain
medications would impact parenting, Dr. Connell responded, “Absolutely, yes.”
Hearing Tr., p. 47.
{139} On cross-examination, Mr. Pfelfer, attorney for the grandparents,
asked Dr. Connell, “And is it your professional opinion, based upon years of

experience and reviewing her hospital records, that she's a drug seeker?” Hearing
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Tr., p. 102. Dr. Connell responded, “Yes. And. . . that's something that came up
again and again in the documentation that . . . doctors at the hospital . . . refused to
treat her because . . . of that issue.” Hearing Tr., p. 102.

{9140} In light of the foregoing testimony of Dr. Connell, there is no
indication that Dr. Connell relied on the Marion Genera Hospital records in
forming his opinion that Carrie is a drug seeker and addicted to narcotics.
Although Dr. Connell made two cursory statements regarding Carrie's visits to
Marion General, this does not equate to reliance on them in forming his opinion,
especialy in light of the hundreds of medical records from other medical
institutions that sufficed to establish Carrie' s behavior as a drug seeker.

{141} Assuming arguendo that Dr. Connell relied on the Marion General
records in Exhibit 10, the record is devoid of any indication that the trial court
relied on them in issuing its decision. In its judgment entry, the trial court cited to
Carrie' svisits to area hospital's, including Hardin Memorial Hospital and Wyandot
Memorial Hospital, but never once mentioned her visit to or records from Marion
General Hospital. Therefore, there is no indication of reliance by the trial court or
by Dr. Connell on the records contained in Exhibit 10. Dr. Connell’s cursory
reference to Marion General Hospital records in no way “affects the basic fairness,

integrity, or public reputation of the judicial process,” nor doesit “challeng[€] . . .
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the legitimacy of the underlying judicial processitself.” Id. Accordingly, we find
Carrie' s second assignment of error to be without merit and overruleit.
Assignment of Error No. 111

{1142} In her third assignment of error, Carrie asserts that the trial court’s
decision is against the manifest weight of the evidence. First, she arguesthat if the
first two assignments of error are sustained, the weight of the evidence against her
would be greatly emaciated. Second, she argues that she should not have been
found in contempt of court for failing to render a hair sample and completing the
court-ordered psychological evaluation. Absent the evidence in issue in her first
and second assignments of error and the finding of contempt, Carrie argues, the
outcome should have been different, and therefore the trial court erred.

{9143} Initially we note this case is not one that calls for a manifest weight
review. Rather, inlegal custody proceedingsthetria court’s standard of review is
a preponderance of the evidence standard. Bixler, 2006-Ohio-3533 at 24, citing
In re Nice (2001), 141 Ohio App.3d 445, 455. “Preponderance of the evidence
means evidence that’s more probable, more persuasive or of greater probative
value.” Bixler, 2006-Ohio-3533 at 124 (internal citations omitted). On appeal, an
appellate court will not reverse an award of legal custody absent an abuse of

discretion. 1d., citing Nice, 141 Ohio App.3d. at 455. Although Carrie asserts that
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the trial court’s decision was against the manifest weight of the evidence, she
argues the correct legal standard, under which we will address her argument.
Evidence from Assignments of Error Nos. | & I

{144} As we have overruled Carrie’s first two assignments of error and
held that the evidence in dispute is admissible, Carrie’s argument regarding the
evidence in issue under these two assignments is moot. We decline to address this
portion of her third assignment of error. App.R. 12(A)(1)(c).

Contempt

{1145} Carrie argues that the trial court erred by finding her in contempt of
court and that, without such finding, there may not have been an award of legal
custody.

{9146} The tria court found Carrie in contempt for failing to comply with
the court’s previous order to undergo a psychological evaluation and then
sentenced her to ten days in the Wyandot County Jail. The trial court suspended
the jail time “on the condition that Carrie purge herself of the contempt order by
obtaining a psychological evaluation and a hair test analysis within the next thirty
days...” Judgment Entry, p. 8. Carrie complied with the conditions of the purge
and the trial court entered judgment vacating the jail sentence. As Carrie has
purged herself of the finding of contempt, she no longer has standing to challenge

the propriety of such finding. Further, Carrie has not assigned the finding of
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contempt as error. We, therefore, hold that this argument is moot and decline to
addressit.
Abuse of Discretion

{1147} A tria court will be found to have abused its discretion when its
decision is contrary to law, unreasonable, not supported by the evidence, or
grossly unsound. See Satev. Boles, 2d Dist. No. 23037, 2010-Ohio-278, 1{17-18,
citing Black’s Law Dictionary (8 Ed.Rev.2004) 11. When applying the abuse of
discretion standard, a reviewing court may not simply substitute its judgment for
that of the trial court. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219.
Rather, an abuse of discretion will only be found where the decision is
unreasonable, arbitrary, or unconscionable. 1d.

{1148} The evidence presented at trial clearly met and exceeded a
preponderance standard. The lion’s share of the testimony presented during the
hearing supported the trial court's decision to grant legal custody to the
grandparents. Dr. Connell testified that, based on his knowledge and experience,
Carrie was addicted to narcotics as evidenced by her drug-seeking behavior,
voluminous medical records, and visits to various emergency rooms requesting
narcotics. Ms. Allison, the WCDJFS caseworker, testified that it isin J.T.’ s best
interest to be placed with the grandparents due to Carrie's failure to complete the

psychological evaluation, her pattern of hospitalization, criminal activity, lack of
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permanent housing, electricity shut-off notices, abuse of medications, and “doctor
shopping.” Hearing Tr., pp. 163-65. Deb testified that she believesitisin JT.'s
best interest to be placed with her and her husband as she has observed Carrie
acting erratically and under the influence of drugs severa times throughout the
prior year. Ms. Hufford testified that, athough Carrie had made recent
improvements, she believes it is in J.T.'s best interest to be placed with the
grandparents as J.T. needs a consistent, structured environment. Lastly, the record
reflects voluminous medical records from various area medical institutions and
drug test results that support the testimony of Carrie’ s drug-seeking behavior.

{1149} In light of the testimony and evidence presented at trial, we cannot
conclude that the trial court abused its discretion by awarding legal custody to the
grandparents. Accordingly, we overrule Carri€ sthird assignment of error.

Assignment of Error No. IV

{1150} In her fourth assignment of error, Carrie alleges that she received
ineffective assistance of counsel. Specifically, Carrie asserts that her trial attorney
failed to cross-examine Dr. Connell regarding his opinion excluding the recordsin
Exhibit 10, and failed to provide any documentary or expert evidence regarding
Carrie's medical history. Such evidence could have verified her medical issues,

pain, and the side effects of certain medications she was taking. Carrie argues that
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the trial attorney’s failure to provide such evidence resulted in an unfair trial as
substantial justice was not done.

{1151} WCDJFS responds that Carrie’s trial counsel was not ineffective as
Carrie's assertions are speculative and fail to overcome the strong presumption
that the trial attorney provided competent representation. Specifically, Wyandot
County contends that trial counsel’s decision on how to cross-examine awitnessis
soundly within trial strategy, that the trial counsel strongly objected to the
admission of exhibits and successfully moved the court to exclude Exhibit 10, and
that Carrie's assertions that medical records or testimony from her physician could
have explained her voluminous medical records are mere specul ation.

{9152} In order to succeed on a claim of ineffective assistance of counsel, an
appellant must “show that his trial counsel was deficient and that such deficiency
prejudiced the defense.” Strickland v. Washington (1984), 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674. Specifically, an appellant must establish 1) that the trial
counsel’s representation fell below an objective standard of reasonableness, and 2)
that there is a reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different. Strickland, adopted by
Ohio in Sate v. Bradley (1989), 42 Ohio St.3d 136, 538 N.E.2d 373. Inreviewing
the alleged deficiency of trial counsel, courts presume that a properly licensed

attorney executes his duties in an ethical and competent manner. Sate v. Smith
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(1985), 17 Ohio St.3d 98, 100, 477 N.E.2d 1128. The courts are to refrain from
second-guessing the strategic decisions made by trial counsel. Sate v. Sllie
(1998), 81 Ohio St.3d 673, 674.

{1153} The deficiencies Carrie alleges fail to establish prejudice and
overcome the presumption that is accorded licensed attorneys. Carrie asserts that
her trial counsel should have done a more thorough cross-examination of Dr.
Connell pertaining to his reliance on the records contained in Exhibit 10 in
forming his opinion. As discussed above, Dr. Connell was instructed several
times to exclude those records when testifying. Further, the trial counsel’s
approach to cross-examining a witness is soundly within trial strategy. Sate v.
Otte (1996), 74 Ohio St.3d 555, 565, citing Sate v. Brown (1988), 38 Ohio St.3d
305, 319.

{154} Next, Carrie asserts that her trial counsel was deficient due to the
lack of evidence presented. Specifically, Carrie asserts that her counsel’s failure
to provide any medical or dental records or her treating physician was prejudicial
as such evidence would have substantiated her statements regarding her medical
history, the pain typicaly associated with her conditions, and the side effects of
medication. Although providing such evidence may have been beneficia to
Carie's defense, Carrie provides no documentation to establish that such

evidence, if it in fact exists and favors her, would have changed the outcome of the
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proceeding. Without any documentation as to the substance of such evidence, this
Court is left with only speculation as to what such evidence would have reveal ed.
Although it is possible such evidence would have changed the outcome of the
case, Carrie’s flat assertions do not establish that a different outcome would have
been reasonably probable. Accord In re N.H., 9th Dist. No. 24355, 2008-Ohio-
6617 (reasoning that, without explaining what father’ s therapist’ s testimony would
have been or demonstrating that the therapist’s testimony would have changed the
outcome of the proceeding, the father failed to establish ineffective assistance of
counsel). Further, “[d]ecisions regarding the calling of witnesses are within the
purview of defense counsel's trial tactics. Matter of Coffey (Jan. 26, 1998), 12th
Dist. No. 97-05-021, citing Sate v. Cantwell (Nov. 24, 1997), 12th Dist. No. 97-
02-018. Because Carrie has failed to demonstrate any prejudice resulting from the
assistance of her trial counsel, we hold that her claim lacks merit. Accordingly,
we overrule her fourth assignment of error.

{9155} Having found no error prejudicial to the appellant herein, in the
particulars assigned and argued, we affirm the judgment of the trial court.

Judgment Affirmed

SHAW and WILLAMOWSKI, J.J., concur.

filr
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