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{11} Defendant-appellant Cody Henderson appeals from that part of his sentence



2
for Aggravated Murder, Aggravated Robbery, Felonious Assault and Tampering With
Evidence that imposed court costs. Henderson contends that the trial court erred when it
violated R.C. 2947.23(A)(1)(a) by imposing court costs without explaining that, should he fall
to pay the costs, he might be ordered to perform community service.

{12} The State concedes that the trial court’s failure to inform Henderson of the
consequences of failing to pay costs was error. We agree.  We also agree with the State that
a sufficient remedy is to hold that if Henderson should fail to pay court costs, he cannot be
ordered to perform community service in lieu thereof. Accordingly, the judgment of the tria

court is Modified to that extent, and is Affirmed as so modified.

I. The Courseof Proceedings

{13} In 2009 Henderson was indicted on multiple counts of Aggravated Murder
with death-penalty specifications, Felonious Assault, and Tampering With Evidence. The
charges arose in connection with the death of Henderson's stepfather.  In order to avoid a
potential death sentence, and in exchange for an agreed life sentence without the possibility of
parole, Henderson pled guilty to al charges. The tria court sentenced him to life
imprisonment without the possibility of parole, plus an additional consecutive term of
incarceration of fifteen years.

{14} Prior to sentencing, Henderson requested a waiver of al financial sanctions,
including court costs. The prosecutor objected. After imposing the agreed-upon prison
sentence, the court waived payment of restitution, but ordered the payment of court costs.

Henderson appeals.



[I. TheTrial Court Erred when it Failed to Inform Henderson that he Can
Be Required to Perform Community Serviceif he Failsto Pay Court Costs,
and in this Case, the Appropriate Remedy Isto Eliminate the Possibility
that he Can Be Required to Perform Community Service

{15 Henderson's sole assignment of error states. “THE TRIAL COURT
COMMITTED PLAIN AND REVERSIBLE ERROR WHEN IT VIOLATED THE
MANDATORY STATUTORY PROVISIONS OF R.C. 2947.23(A)(2).”

{16} Henderson contends that the trial court did not comply with R.C.
2947.23(A)(1), because it failed to inform him that he would be required to perform
community service if he failed to pay his assessed costs.

{17} R.C.2947.23, which governs the imposition of costs, provides as follows:

(A)(2) In &l criminal cases, including violations of ordinances, the judge or
magistrate shall include in the sentence the costs of prosecution, including any costs
under section 2947.231 of the Revised Code, and render a judgment against the
defendant for such costs. At the time the judge or magistrate imposes sentence, the
judge or magistrate shall notify the defendant of both of the following:

(@) If the defendant fails to pay that judgment or fails to timely make payments
towards that judgment under a payment schedule approved by the court, the court may
order the defendant to perform community service in an amount of not more than forty
hours per month until the judgment is paid or until the court is satisfied that the

defendant isin compliance with the approved payment schedule.
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(b) If the court orders the defendant to perform the community service, the

defendant will receive credit upon the judgment at the specified hourly credit rate per

hour of community service performed, and each hour of community service performed

will reduce the judgment by that amount.

{18 Thiscourt has held that it is error to fail to notify a defendant that he can be
ordered to perform community service if he fails to pay the assessed costs. Sate v. Lux, 2d
Dist. Miami No. 2010 CA 30, 2012-Ohio -112,  59. The State concedes the error, but,
argues that the proper remedy is unclear. Henderson urges us to vacate the sentence and
remand to the trial court for re-sentencing, or in the aternative, “order that court costs in this
matter be waived.” The State requests that we not remand, but simply “prohibit the
imposition of acommunity service requirement following [any] failure to pay court costs.”

{19} In Lux, the defendant had aready served his one-year sentence when his
appealed was decided. Id. at 59. Thus, we noted that we could not “remand the matter to
the trial court for re-sentencing[, and thus we held that] should Lux fail to pay the ordered
courts costs, he cannot be ordered to perform community service.” Id.

{110} In Sate v. Phillips, 2d Dist. Montgomery No. 23252, 2009-Ohio-5305, the
defendant was sentenced to two consecutive life sentences without eligibility for parole and
was ordered to pay court costs despite atimely motion to waive. Id. at §16. We stated:

The hyper-technical resolution would be to remand the issue of waiver of costs
to the trial court; this could possibly necessitate bringing the defendant back to court,
and the revisiting of this tragedy on the victims' families — not to mention the security
and expense issues. Therefore, we will find that the trial court erred in not waiving

the court costs and order that the termination entry be modified to reflect that costs are



waived and we will affirm in al other respects. Id. at 17.

{111} The error in Phillips was that the trial court erroneously concluded that it had
no authority to waive court costs. Therefore, the very imposition of court costs, itself, was
error, and could not be remedied solely by eliminating the possibility of the defendant’s being
required to perform community servicein lieu of paying court costs.

{1112} Inthe case before us, asin Lux, the error isin thetrial court’s having failed to
advise the defendant that he could be required to perform community service in lieu of paying
court costs; the imposition of court costs was not itself erroneous in Lux, or in the case before
us. Therefore, we agree with the State that Henderson can receive a complete remedy by
eliminating the possibility that he can ever be required to perform community service in lieu
of paying court costs; if the performance of community service is not a possibility, then heis
not prejudiced by the trial court’s having failed to inform him of that possibility.

{1113} The State has indicated that it would be satisfied with this solution, even
though it eliminates the possibility that Henderson can ever be required to perform community
service if he fails to pay court costs. Accordingly, and for the reasons alluded to in Phillips,
we accept this as the proper remedy in this case.

{1114} Henderson’'s sole assignment of error is sustained.

[11. Conclusion
{11 15} Henderson’s sole assignment of error being sustained, the judgment of the trial
court is Modified by eliminating the requirement that Henderson must perform community

service if he does not pay court costs. As Modified, the judgment of the trial court is
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Affirmed. This cause is Remanded for the trial court to make whatever record of the
modification of its judgment entry may be appropriate.
DONOVAN, J., concurs.
HALL, J., concurring:
| agree with the entirety of the opinion for the court, including the resolution of
modifying the sentence to eliminate the possibility of community servicein lieu of court costs.
| am writing separately only to express that this appeal seems to be an academic
exercise because the defendant, sentenced to life in prison without the possibility of parole,
plus fifteen years, will never be ordered to perform community service in any event.
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