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{1} This is an appeal from an order of the court
pleas that granted a motion to compel arbitration and
default judgment.

{2} Plaintiffs-Appellants, Owen and Jean Baker,

an action alleging claims for relief for breach of

of common

vacated a

commenced

fiduciary

duty, negligence, conversion, and fraud and misrepresentation.

The subject of the claims was investment advice given to the

Bakers by the Defendants, which involved a sale of assets and



purchase of a life insurance policy.

{3} The Defendants named in the Bakers’ complaint are:
Trent A. Schuler, Schuler Financial Group, Schuler Financial
Group LLC, (*Schuler Defendants”), and Washington  Square
Securities, Inc. (“Washington Square”). The complaint alleged
that the acts constituting the basis for the relief Plaintiffs
sought, compensatory and punitive damages, were those of the
three Schuler Defendants. The complaint further alleged that
Washington Square was a “principal” of the business operated by
the Schuler Defendants and had ratified their actions.

{4} The Bakers’ complaint was filed on October 15, 2001.
On November 16, 2001, counsel for the Bakers and counsel for the
three Schuler Defendants filed a stipulation agreeing to extend
until December 10, 2001, the date by which those defendants might
file responsive pleadings.

{5} On November 21, 2001, fifty-two days after they filed
their complaint, the Bakers moved for a default judgment against
Washington Square, which had neither appeared nor filed a
responsive pleading. The trial court granted the motion on
November 28, 2001, reserving the issue of damages for further
hearing.

{6} On December 10, 2001, the attorney who had appeared on
behalf of the Schuler Defendants in the prior stipulation, Joseph
J. Dehner, moved to enforce an agreement between the Bakers and
all the Defendants to arbitrate the Bakers’ claims for relief.
The motion relied on a provision to that effect in a “New Account

Information Form” that Owen T. Baker and Trent Schuler had signed



on March 3, 2000. The provision states:

{7} “I agree that any disputes or controversies that may
arise between myself and Washington Square Securities, Inc. or a
registered representative of Washington Square Securities, Inc.,
concerning any order or transaction, or the continuation,
performance or breach of this or any other agreement between us,
whether entered into before, on, or after the date this account
is opened, shall be determined by arbitration before a panel of
independent arbitrators set up by and in accordance with the
rules and procedures of National Association of Security Dealers,
Inc. I understand that judgement upon any arbitration award may
be entered in any court of competent jurisdiction.”

{8} The Bakers filed a motion contra the arbitration
request on January 18, 2002. They argued that, due to the prior
default judgment against Washington Square, the arbitration
agreement was moot as to Washington Square. They also argued
that the provision did not apply to their claims concerning
Schuler’s advice and their transactions with him other than the
life insurance policy they purchased, because that is the only
“transaction” the form identifies and applies to. They also
argued that the arbitration ©procedures of the National
Association of Securities Dealers, to which the arbitration
provision specifically refers, expressly excludes disputes
involving the "“insurance business of any member who is also an
insurance company,” which includes Washington Square. The Bakers
also pointed out that Plaintiff Jean Baker’s signature doesn’t

appear on the form, and thus she’s not bound to arbitrate. They
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also argued that the provision is unconscionable in its terms and

was fraudulently induced. Affidavits of both Plaintiffs were
attached.

{9} On January 22, 2002, Washington Square filed a motion
to wvacate the default judgment against it. Washington Square
argued that it was one of the “defendants” represented by
Attorney Dehner that were allowed by the joint stipulation with
the Plaintiffs until December 10, 2001, to file a pleading
responsive to the Bakers’ complaint, and that their motion to
compel arbitration filed on December 6, 2001, was a responsive
pleading that served the purpose. Therefore, according to
Washington Square, the entry of a default judgment on November
28, 2001 was a mistake, and the judgment should be vacated
pursuant to Civ.R. 60(B) (1) or (5).

{710} The Bakers filed a memorandum in opposition to the
motion to wvacate. They argued that Washington Square’s motion
failed to satisfy the tripartite test for Civ.R. 60(B) relief in
GTE Automatic Electric, Inc. v. ARC Industries, Inc. (1976), 47
Ohio St.2d 156. The Bakers contended that neither mistake nor
excusable neglect was portrayed, and that Washington Square’s
motion failed to demonstrate that it had a meritorious defense
should the court vacate the default judgment.

{11} Washington Square countered by a reply memorandum filed
on February 1, 2002. It argued that its right of arbitration is
a meritorious defense. It also contended that, in both a
telephone conversation with counsel for the Bakers and a letter

sent to him dated November 21, 2001, a copy of which was
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attached, Attorney Dehner had identified himself as counsel for

“Defendants in the matter,” not for the Schuler Defendants only.
The joint stipulation extending the time in which the Defendants
could file a responsive pleading was a product of the letter and
conversation, according to Attorney Dehner. He further stated
that he learned of the November 28, 2001 default judgment against
Washington Square, and the Bakers’ motion of November 21, 2001
seeking that relief, only in January of 2002. His recitations
were made in an affidavit.

{12} On February 1, 2002, Washington Square filed a further
reply memorandum in support of its request for arbitration and
motion to vacate the default judgment against it. The motion
responded further to the Bakers’ factual contentions, which
supported Washington Square by an affidavit, and it reviewed the
law governing arbitration requests. The Bakers countered by a
motion filed on February 4, 2002.

{13} On February 6, 2002, the trial court, without a
hearing, granted Washington Square’s motion to vacate the default
judgment against it. The court also found that the matter was
referable to arbitration, and it ordered the Bakers to arbitrate
and stayed the proceedings pending arbitration.

{14} The Bakers filed a timely notice of appeal from the
trial court’s order. They present two assignments of error for
review.

FIRST ASSIGNMENT OF ERROR

{15} “THE TRIAL COURT ERRED IN SETTING ASIDE THE DEFAULT

JUDGMENT AGAINST DEFENDANT WASHINGTON SQUARE SECURITIES, INC.”



{116} Cciv.R. 54 (B) states:

{17} “When more than one claim for relief is presented in an
action whether as a claim, counterclaim, cross-claim, or

{18} third-party claim, and whether arising out of the same
or separate transactions, or when multiple

{119} parties are involved, the court may enter final
judgment as to one or more but fewer than all of the claims or
parties only upon an express determination that there is no just
reason for delay. In the absence of a determination that there is
no just reason for delay, any order or other form of decision,
however designated, which adjudicates fewer than all the claims
or the rights and 1liabilities of fewer than all the parties,
shall not terminate the action as to any of the claims or

{720} parties, and the order or other form of decision 1is
subject to revision at any time before the entry of judgment
adjudicating all the claims and the rights and liabilities of all
the parties.”

{21} The default judgment against Washington Square that the
trial court granted on November 28, 2001, did not dispose of all
the claims for relief against all the parties in the action.
Neither did it contain the ™“no Jjust reason for delay”
certification required to make it a final, appealable order. It
was, therefore, interlocutory in nature and subject to revision
at the trial court’s discretion at any time before all the claims
against the parties were resolved. Those claims were eventually

“resolved” when the court referred the matter for arbitration,
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because an order staying the proceedings pending arbitration is

final and appealable. R.C. 2711.02. Coincident with that final
order, the court employed its authority under Civ.R. 54(B) to
revise the interlocutory default judgment by vacating it. That
order rendered the default judgment a nullity.

{122} The power conferred on the court by Civ.R. 54(B) to
vacate an interlocutory order is not subject to the provisions of
Civ.R. 60(B), which applies only to final judgments and orders.
It is suggested that when an interlocutory order is modified or
vacated the standard for a common law motion for reconsideration,
the “apparent justice” standard, ought to apply, though the court
should also be guided by Civ.R. 60(B) standards, albeit applied
less rigorously. Klein/Darling, Ohio Civil Practice, Baldwin
(1997 Ed.), Section AT 54-3.

{23} Here, Washington Square demonstrated that its counsel
represented it as well as the other defendants identified in the
joint stipulation, and that counsel for the Bakers was aware of
that fact. Omission of Washington Square from the “defendants”
who were identified in the stipulation was clearly a mistake on
its counsel’s part. He moved to vacate the default judgment
promptly upon learning of it. And, Washington Square’s right of
arbitration was a meritorious defense in law to the Bakers’
claims for relief. We find that the applicable standards for
revision of the trial court’s interlocutory default judgment
against Washington Square Dby vacating the Jjudgment were

satisfied.

{24} The first assignment of error is overruled.



SECOND ASSIGNMENT OF ERROR

{25} “THE TRIAL COURT ERRED IN REFERRING THIS CASE TO
ARBITRATION AND STAYING THE MATTER PENDING ARBITRATION.”

{26} The standard of review when considering whether a trial
court has properly granted or denied a motion to stay the
proceedings for arbitration is abuse of discretion. Harsco Corp.
v. Crane Carrier Co. (1997), 122 Ohio App.3d 406. “The term
‘abuse of discretion’ connotes more than an error of law or
judgment; it implies that the court's attitude is unreasonable,
arbitrary or unconscionable.” Blakemore v. Blakemore (1983), 5
Ohio St.3d 217, 219.

{27} R.C. 2711.02(B) requires a court to stay a trial
pending the outcome of arbitration. It provides:

{28} “If any action is brought upon any issue referable to
arbitration under an agreement in writing for arbitration, the
court in which the action is pending, upon being satisfied that
the issue involved in the action is referable to arbitration
under an agreement in writing for arbitration, shall on
application of one of the parties stay the trial of the action
until the arbitration of the issue has been had in accordance
with the agreement . . .”

{29} Pursuant to R.C. 2711.02(B), a trial court is obligated
to stay the trial proceedings once it is satisfied that the
issues raised in the action are referable to arbitration. In
addition, the statute indicates that the determination of whether

an issue is subject to arbitration is controlled by the language
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of the arbitration provision in the agreement between the

parties. Painesville Twp. Local School Dist. v. Natl. Energy
Mgt. Inst. (1996), 113 Ohio App.3d 687.

{130} Arbitration is encouraged as a method to settle
disputes, and a presumption favoring arbitration arises when the
claim in dispute falls within the scope of an arbitration
provision. wWilliams v. Aetna Fin. Co., 83 Ohio St.3d 464, 1998-
Ohio-294. When applying R.C. 2711.02(B), it has been held that
“any dispute concerning whether a particular issue 1is covered
under an arbitration provision should be resolved in favor of
coverage, i.e., arbitration provisions should be interpreted in a
broad manner.” Painesville, supra at 692.

{31} The Bakers argue that, on its face, the arbitration
agreement applies only to one “security/investment” and it does
not relate to all of the Baker’s accounts with or claims against
the Defendants, but only to the non-qualified wvariable annuity
containing the arbitration clause.

{132} In this instance, the arbitration provision states:

{33} “I agree that any disputes or controversies that may

arise between myself and Washington Square Securities, Inc. or a
registered representative of Washington Square Securities, Inc.,

concerning any order or transaction, or the continuation,

performance or breach of this or any other agreement between us,

whether entered into before, on, or after the date this account

is opened, shall be determined by arbitration . . .” (emphasis

added) .
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{134} *[A] clause 1in a contract providing for dispute

resolution by arbitration should not be denied effect ‘unless it
may be said with positive assurance that the arbitration clause
is not susceptible of an interpretation that covers the asserted
dispute. * ok kIn Gibbons-Grable Co. v. Gilbane Bldg. Co.

(1986), 34 Ohio App.3d 170, 173 (quoting Siam Feather & Forest

Products Co. v. Midwest Feather Co. (S.D.Ohio, 1980), 503
F.Supp. 239, 241.) Any doubts should be resolved in favor of
coverage under the contract's arbitration clause. Id.

{135} Each of the claims brought by the Bakers against the
Defendants relate to the financial plan recommended and
implemented by Defendants. It is true that not all of the claims
brought by the Bakers concern the non-qualified variable annuity
containing the arbitration clause. However, it cannot be said
with positive assurance that the arbitration clause 1s not
susceptible to an interpretation that covers all the issues
involved in the asserted dispute. The broad 1language of the
arbitration clause, and the general presumption that arbitration
agreements should be broadly interpreted support the trial
court’s decision to stay the trial proceedings.

{1136} The Bakers also argue that the trial court erred in
staying the matter pending arbitration because the written
agreement which contained the arbitration clause was signed by
Owen Baker, and not by Jean Baker. They argue that because Jean
Baker did not sign the agreement, she is not bound by the

agreement to arbitrate.

{137} We necessarily reject this contention on the authority
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of Gerig v. Kahn, 95 Ohio St.3d 478, 2002-Ohio-2581. There, the

Supreme Court found “it would Dbe inequitable to allow an
interested nonsignatory to determine the forum in which an
agreement 1is to be interpreted when the signatories previously
agreed 1in writing to arbitrate any controversy relating to the
agreement.” Id. at 9§19. Further, the Court held that “a
signatory to a contract may enforce an arbitration provision
against a nonsignatory seeking a declaration of the signatories’
rights and obligations under the contract.” Id.

{1138} The Bakers also argue that the arbitration agreement
does not apply to the types of claims alleged in their complaint.
The arbitration clause states that “any disputes or controversies

shall be determined by arbitration before a panel of
independent arbitrators set up by and in accordance with the
rules and procedures of National Association Security Dealers,
Inc.” NASD Code of Arbitration, Rule 10101 states that NASD
arbitration does not apply to: “disputes involving the insurance
business of any member which is also an insurance company
between or among members or associated persons and public
customers or others . . . .” The Bakers argue that their
investments involve insurance business, and that because they are
“public customers” their dispute is not subject to arbitration
under NASD rules.

{139} This argument must fail because none of the defendants
are insurance companies. Additionally, R.C. 2711.02(B) indicates
that the determination of whether an issue 1s subject to

arbitration is controlled by the 1language of the arbitration
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provision in the agreement between the parties. Painesville,

supra. Here, the arbitration agreement states that “any disputes
or controversies that may arise” (emphasis added) will be
determined by arbitration. The scope of the agreement is
extraordinarily broad. Therefore, we believe the trial court’s
decision to stay the trial was correct. Whether and how NASD
rules apply is an issue for the arbitrator to decide.

{740} The Bakers argue that the arbitration agreement 1is
unenforceable because the trial court failed to consider claims
that Owen Baker has no recollection of having signed the form
containing the arbitration agreement, and that even if he did,
the agreement was fraudulently induced.

{41} In her affidavit, Jean Baker states that she “does not
recall her husband signing the [arbitration agreement].” In his
affidavit, Owen Baker states that he “does not recall signing the
[arbitration agreement] .” Their affidavits also state that they
are unable to positively identify the signature on the form
containing the arbitration clause as being Owen Baker’s.

{142} None of these statements controvert Defendant’s claim
that Owen Baker’s signature is on the agreement, which is
supported by a sworn statement of a witness who states that Owen
Baker signed the form in her presence. Aside from the Owens’
affidavits, there is no other evidence that shows Owen Baker did
not sign the form.

{143} The Bakers also claim fraud in the inducement. Fraud
in the inducement exists when a party is induced to enter into an

agreement through fraud or misrepresentation. “The fraud relates
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not to the nature or purport of the [contract], but to the facts
inducing its execution . . . .” Haller v. Borror Corp. (1990), 50
Ohio St.3d 10, 14. “In order to prove fraud in the inducement,

a plaintiff must prove that the defendant made a knowing,
material misrepresentation with the intent of inducing the
plaintiff's reliance, and that the plaintiff relied upon that
misrepresentation to her detriment.” ABM Farms, Inc. v. Woods
(1998), 81 Ohio St.3d 498, 502. “A claim that the contract
containing the arbitration clause was induced by fraud does not
defeat a motion to compel arbitration unless the claimant can
demonstrate specifically that the arbitration clause itself was
fraudulently induced.” Matter of Mgt. Recruiters Internatl.,
Inc. and Nebel (N.D.Ohio 1991), 765 F.Supp. 419, 420.

{44} No evidence was presented to the trial court which
showed that any misrepresentations were made to the Bakers. In
his affidavit, Owen Baker states simply that he “does not recall
signing the New Account Information Form,” and that he “does not
believe he was ever provided a copy of the said New Account
Information Form.” Neither this, nor any of the other evidence
presented, demonstrates that the Defendants made a knowing,
material misrepresentation with the intent of inducing the
Bakers' reliance. As explained earlier, R.C. 2711.02(B) requires
a trial court to stay the proceedings once it is satisfied that
the issues raised in the action are referable to arbitration. We
find no abuse of discretion on the part of the trial court in it

determination that this minimal standard was met.

{45} Finally, the Bakers contend that the facts here are
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similar to those in Williams v. Aetna Fin., wherein an

arbitration clause in a loan agreement was held unconscionable
and unenforceable. In Williams, an elderly woman alleged that a
home equity lender had conspired with a door-to-door pitchman who
induced her to enter an agreement for home-repair services. She
obtained two loans and paid for the services. However, the home
improvements were never completed. The purchaser brought an
action against the 1lender. The lender moved to stay the
proceedings for arbitration pursuant to a broad arbitration
clause contained in the loan agreement. The trial court denied
the motion and a trial was held.

{46} The Supreme Court determined that the trial court's
decision denying the lender’s motion to compel arbitration was
“tantamount to a finding that the agreement to arbitrate was
invalid, and further that the arbitration provision was
unconscionable.” Id. at 473. The Court found that, given all the
attendant facts and circumstances, the arbitration clause
violated principles of equity. Specifically, the Court stated:

{147} “[tlhat any presumption in favor of arbitration was
overcome based on the entire record of this case. Furthermore,
we believe that the presumption in favor of arbitration should be
substantially weaker in a case such as this, when there are
strong indications that the contract at issue 1is an adhesion
contract, and the arbitration clause itself appears to be
adhesive in nature. In this situation, there arises considerable
doubt that any true agreement ever existed to submit disputes to

arbitration.” Id.
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{148} Wwe find the circumstances in Williams to be very

different than those in the present case. First, there are no
“strong indications,” as there were in Williams, that the
contract or arbitration clause was adhesive in nature. This is

not a case where, because of one party's strong bargaining
position, the terms of a contract are negotiated favorably
towards that party and the weaker party has no choice but to
accept those terms. While it was a form contract, the contract
drew adequate attention of the arbitration provision. The Bakers
had an the opportunity to review the contracts, and there is no
claim of compulsion or duress. The Bakers’ daughter even had an
opportunity to meet with the Defendants to review the financial
plan. Additionally, unlike Williams, the Bakers approached the
Defendants about setting up a new financial plan. The Bakers
chose to conduct business with the Defendants and were in no way
prevented from seeking the services of another financial planner.
We do not find the arbitration clause to be unconscionable.

{49} For the above reasons, the second assignment of error
is overruled.

Conclusion

{50} Having overruled the assignments of error presented in
the appeal, we will affirm the judgment from which the appeal was

taken.

WOLFF, P.J. and FAIN, J., concur.
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