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JUDITH A. CHRISTLEY, J.

{11} In this accelerated appeal submitted on the briefs of the parties, appellant,
Jean A. West, challenges the judgment of the Lake County Court of Common Pleas
granting appellees’, Lane H. and Mary A. Sheets (“Lane and Mary Sheets”), motion to
dismiss appellant’s complaint for failure to state a claim. For the reasons that follow, the
judgment of the trial court is affirmed.

{12} By way of background, on July 6, 2001, appellant filed a complaint



alleging that she was the owner of an easement located on appellees’ property.
Specifically, appellant claimed that “[tlhe *** easement grant[ed] to [appellant] the
exclusive right to the use of the lands included in the easement for parking purpose ***.”
According to appellant, “[a] dispute has arisen between [appellant] and [appellees]
concerning the use of the easement, the extent of the easement, and the maintenance
of the parking lot that encompasses the easement.” Appellant further alleged that
“[appellees] have no right to the use of the easement for parking purposes nor do they
have any right to interfere with the use of the easement for parking purposes by
[appellant].”

{113} Accordingly, appellant alleged that she “[had] no adequate remedy at law
to enforce its [sic] right to the exclusive use of the easement and to prohibit [appellees]
from interfering with their [sic] use of the easement.” As a result, appellant sought “[to]
enjoin [appellees], both temporarily and permanently, from interfering with the use of the
easement by [appellant] for purposes of parking and from using the easement for
purposes of parking by themselves or their tenants or invitees.” However, there was no
companion action filed seeking declaratory judgment.

{f14} On August 10, 2001, and September 6, 2001, Lane and Mary Sheets filed
separate motions to dismiss appellant’'s complaint for failure to state a claim upon which
relief can be granted. The gist of appellees’ argument was that appellant’s complaint
was deficient because it failed to specifically allege that appellees committed any
wrongdoing. According to appellees, if appellant sought injunctive relief, then she
should have specifically alleged the action appellees had taken to infringe upon the

easement.



{15} In a judgment entry dated September 17, 2001, the trial court granted
Lane Sheets’ motion to dismiss appellant’'s complaint pursuant to Civ.R. 12(B)(6).
Despite having Mary Sheets’ motion to dismiss pending at the trial court level, appellant
filed a notice of appeal on October 16, 2001.

{116} In the interim, on November 14, 2001, the trial court issued a judgment
entry granting Mary Sheets’ motion to dismiss appellant's complaint. Thereatfter,
appellant filed an amended notice of appeal to include the November 14, 2001
judgment entry. Accordingly, it is from the September 17 and November 14, 2001
judgment entries appellant appeals, advancing a single assignment of error for our
consideration:

{17} *“The trial court erred to the prejudice of the appellant by granting the
motion to dismiss for failure to state a claim filed by the defendant-appellees.”

{118} In her lone assignment of error, appellant contends that her complaint
made an allegation that a dispute had arisen concerning the use of the easement, the
extent of the easement, and the maintenance of the parking lot that encompasses the
easement. According to appellant, the complaint specifically alleged that appellees had
no right to interfere with the use of the easement for parking purposes, and that
appellant had no adequate remedy at law to prohibit appellees from their use of the
easement. Appellant further submits that it is not necessary for a plaintiff to plead all of
the facts surrounding the dispute that is alleged in order to survive a motion to dismiss.

{19} Pursuant to Civ.R. 12(B)(6), a defendant may move to dismiss a complaint
for failure to state a claim upon which relief can be granted. Our review of a dismissal

under Civ.R. 12(B)(6) is de novo. Mitchell v. Speedy Car X, Inc. (1998), 127 Ohio



App.3d 229, 231; Camastro v. Motel 6 Operating, L.P. (Apr. 27, 2001), 11th Dist. No.
2000-T-0053, 2000 WL 435361, at 4. As such, the following standard is to be applied:

{11210} “[l]n order for a court to dismiss a complaint for failure to state a claim
upon which relief may be granted, it must appear “beyond doubt that the plaintiff can
prove no set of facts in support of his claim which would entitle him to relief.” *** In the
recent case of Mitchell v. Lawson Milk Co. (1988), 40 Ohio St.3d 190, ***, we elaborated
upon this standard, noting that “[ijn construing a complaint upon a motion to dismiss for
failure to state a claim, we must presume that all factual allegations of the complaint are
true and make all reasonable inferences in favor of the nonmoving party.” (Parallel
citations omitted.) York v. Ohio State Hwy. Patrol (1991), 60 Ohio St.3d 143, 144. See,
also, Camastro at 4.

{11} In general, a party seeking injunctive relief must establish the following
elements: (1) the defendant committed a wrongful act; (2) the plaintiff has no adequate
remedy at law; (3) the harm to the plaintiff, if the injunction is not issued, clearly
outweighs the harm which the injunction would do to the defendant and innocent third
parties; and (4) the public interest would be served by the granting of injunctive relief.
Rite Aid of Ohio, Inc. v. Marc’s Variety Store, Inc. (1994), 93 Ohio App.3d 407, 412.

{112} In the instant matter, a review of appellant’'s complaint reveals that she
failed to allege that appellees committed or attempted to commit an act that infringed
upon her rights to the easement. Rather, the complaint merely states that “[a] dispute
has arisen between [appellant] and [appellees] concerning the use of the easement, the
extent of the easement, and the maintenance of the parking lot that encompasses the

easement.”



{1113} Simply because appellant claims that a dispute has arisen between the
parties concerning the easement does not infer that appellees have, in fact, interfered or
attempted to interfere with appellant’s rights to the easement.

{1114} The complaint further alleged that appellant “[had] no adequate remedy at
law to enforce its [sic] right to the exclusive use of the easement and to prohibit
[appellees] from interfering with their [sic] use of the easement.” Again, such a
statement is deficient as it fails to specify what action appellees had taken to violate or
interfere with the easement.

{115} Thus, absent from appellant’'s complaint is an unequivocal statement of a
wrongful act for which injunctive relief may be granted. Rather, appellant essentially
seeks a declaratory judgment setting forth the rights and duties of the parties as to the
easement. However, appellant has not filed a declaratory judgment action.

{1116} Based on the foregoing analysis, the trial court properly granted appellees’
motion to dismiss appellant’'s complaint as appellant has failed to allege sufficient
operative facts to state a claim upon which injunctive relief may be granted.
Accordingly, appellant’s lone assignment of error is meritless, and the judgment of the
trial court is affirmed.

Judgment affirmed.

ROBERT A. NADER, J., concurs.

WILLIAM M. O’NEILL, P.J., dissents with dissenting opinion.




WILLIAM M. O'NEILL, P.J., dissenting.

{1117} 1 must respectfully dissent from the opinion of the majority.

{118} The Supreme Court of Ohio has held the following in regard to a motion to
dismiss:

{119} “Dismissal of a complaint for failure to state a claim upon which relief can
be granted is appropriate if, after all factual allegations of the complaint are presumed
true and all reasonable inferences are made in relator’s favor, it appears beyond doubt
that relator can prove no set of facts warranting relief.”

{20} The complaint alleged that appellant owned an easement over some lands
owned by appellees. The complaint further alleged that the easement grants appellant
the exclusive right to use the land contained in the easement for parking purposes. In
addition, the complaint asserts that appellees have no right to use the area for parking
purposes and that appellees have no right to interfere with the appellant’s use of the
easement for parking purposes. Finally, the complaint alleges that “a dispute has
arisen” between the parties concerning the use of the easement.

{21} Taking all the allegations in appellant’'s complaint as true, and presuming
all reasonable inferences in appellant’s favor, it appears that appellant may be able to
prove a set of facts warranting relief. If appellant does own an easement that grants her
exclusive right to use it for parking purposes and appellees do not have any right to

interfere with that use, then an injunction would be an appropriate remedy to prevent

appellees from interfering with appellant’s use of the easement.

1. Clark v. Connor (1998), 82 Ohio St.3d 309, 311.



{122} An injunction is an appropriate remedy for enforcing rights pursuant to an

2 u

easement.” “[l]n reviewing the appropriateness of the granting of an injunction relating

to an invasion of a property right by an adjoining land owner, a court must first scrutinize

the language of the instrument creating that right.”®

The complaint alleged that the
easement conveyed to appellant an exclusive right to use the property for parking
purposes and that appellant had no adequate remedy at law to enforce this right.
These are sufficient allegations to survive a motion to dismiss for failure to state a claim
upon which relief can be granted.

{1123} In their brief, appellees argue that appellant has not alleged any specific
wrongful acts. An injunction restrains or forbids the performance of a specified act.*
The complaint alleged that appellees have no right to interfere with appellant’s use of
the easement. Since the injunction sought to forbid the performance of a specific act;
i.e., interfering with appellant’s use of the easement, it was not necessary for appellant
to specifically point to any past instances of wrongful acts. Appellant may seek an
injunction to forbid future acts of interfering with her easement rights.

{24} Moreover, reasonable inferences can be drawn from the complaint to infer
what is occurring. The complaint alleges that appellees have no right to use the
easement for parking purposes and that appellees do not have a right to interfere with
appellant’s use of the easement for parking purposes. A reasonable inference can be

made that appellees are parking vehicles on the easement, preventing appellant from

using the easement for parking purposes. This inference is even more apparent when

2. Goldberger v. Bexley Properties (1983), 5 Ohio St.3d 82, 84.
3. Id. at 85.
4. State ex rel. Smith v. Indus. Comm. of Ohio (1942), 139 Ohio St. 303, paragraph two of the syllabus.



combined with the phrase “a dispute has arisen” between the parties concerning the
use of the easement.

{1125} “*“The spirit of the Civil Rules is the resolution of cases upon their merits,
not upon pleading deficiencies.” *** Decisions on the merits should not be avoided on
the basis of mere technicalities; pleading is not ““a game of skill in which one misstep
by counsel may be decisive of the outcome(;) *** (rather,) the purpose of the pleading is
to facilitate a proper decision of the merits.’ *** » #x* >

{126} The trial court erred in determining that appellant could prove no set of
facts entitling her to relief based upon the allegations in the complaint. Therefore, |
would reverse the judgments of the trial court and remand the matter for further

proceedings.

5. (Citations omitted.) Cecil v. Cottrill (1993), 67 Ohio St.3d 367, 372.
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