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APPEAL from Franklin County Court of Common Pleas. 
 
 

DESHLER, J. 
 

{¶1} Defendant-appellant, Eric D. Franklin, appeals from a judgment of 

conviction and sentence entered by the Franklin County Court of Common Pleas.  The 

charges against him arise from the murders of Ricky Palmer and Denise Evans in their 

home on Dawnlight Avenue in Columbus, Ohio.  The victims were found face-down in 
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their kitchen, hands duct-taped behind them, and with tape across their eyes.  Each had 

been killed by multiple gunshot wounds to the head and back. 

{¶2} The Franklin County Grand Jury indicted appellant on two counts of 

aggravated murder with capital and firearm specifications and two counts of kidnapping.  

Appellant waived his right to a jury trial and was accordingly tried before a three-judge 

panel.  The judges eventually returned a verdict of not guilty on the aggravated murder 

charges, but guilty of two counts of the lesser-included offense of murder with a firearm 

specification.  Appellant was also convicted of two counts of kidnapping as charged.  The 

court imposed a sentence of 15 years to life on each count of murder, to be served 

consecutively to each other, and ten years on each of the two counts of kidnapping, to be 

served consecutively to each other but concurrently with the murder sentences.  Neither 

the verdict forms nor the judgment entry specify which subsection of Ohio's murder 

statute, R.C. 2903.02, applies to appellant's conviction. 

{¶3} Appellant brings the following three assignments of error: 

First Assignment of Error 

Appellant's convictions for murder are not supported by 
sufficient evidence. 
 
Second Assignment of Error 
 
Appellant's convictions for murder are against the manifest 
weight of the evidence. 
 
Third Assignment of Error 
 
The trial court committed reversible error by overruling 
Appellant's motion to suppress. 
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{¶4} Appellant's first two assignments of error argue the entwined issues of 

whether appellant's convictions were supported by sufficient evidence and were 

supported by the manifest weight of the evidence.  We will accordingly address these 

together. 

{¶5} The legal concepts of sufficiency of the evidence and weight of the 

evidence involve different determinations.  State v. Thompkins, 78 Ohio St.3d 380, 386, 

1997-Ohio-52.  As to sufficiency of the evidence, " 'sufficiency' is a term of art meaning 

that legal standard which is applied to determine whether the case may go to the jury or 

whether the evidence is legally sufficient to support the jury verdict as a matter of law."  

Id., citing Black's Law Dictionary (6th Ed.1990) 1433.  A determination as to whether the 

evidence is legally sufficient to sustain a verdict is a question of law. Thompkins, at 386.  

The relevant inquiry on review of the sufficiency of the evidence is whether, "after viewing 

the evidence in the light most favorable to the prosecution, any rational trier of fact could 

have found the essential elements of the crime beyond a reasonable doubt."  (Emphasis 

sic.)  Jackson v. Virginia (1979), 443 U.S. 307, 99 S.Ct. 2781, 2789, 61 L.Ed.2d 560.  A 

reversal based on insufficient evidence has the same effect as a not guilty verdict 

because such a determination "means that no rational fact finder could have voted to 

convict the defendant."  Tibbs v. Florida (1982), 457 U.S. 31, 102 S.Ct. 2211, 2218, 72 

L.Ed.2d 652. 

{¶6} As opposed to the concept of sufficiency of the evidence, the court in 

Thompkins noted that "[w]eight of the evidence concerns 'the inclination of the greater 

amount of credible evidence, offered in a trial, to support one side of the issue rather than 

the other.  It indicates clearly to the jury that the party having the burden of proof will be 
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entitled to their verdict, if, on weighing the evidence in their minds, they shall find the 

greater amount of credible evidence sustains the issue which is to be established before 

them.  Weight is not a question of mathematics, but depends on its effect in inducing 

belief.' "  Thompkins, at 387, quoting Black's, supra, at 1594. 

{¶7} When a court of appeals reverses a judgment of a trial court on the basis 

that the verdict is against the weight of the evidence, the appellate court sits as a 

"thirteenth juror" and disagrees with the fact finder's resolution of the conflicting testimony.  

Id., at 387.  An appellate court should reverse a conviction as against the manifest weight 

of the evidence in only the most "exceptional case in which the evidence weighs heavily 

against conviction," State v. Martin (1983), 20 Ohio App.3d 172, 175, instances in which 

the jury "clearly lost its way and created such a manifest miscarriage of justice that the 

conviction must be reversed and a new trial ordered."  Id. 

{¶8} In the present case, general testimony established that the victims were 

found, bound and bloodied, on their kitchen floor by their teenage daughter on her return 

from school.  Because of the severity of the victims' wounds paramedics from the 

Columbus Division of Fire pronounced the victims dead at the scene.  Police officers 

secured the scene and described the area around the bodies as extremely bloody.  The 

rest of the house had been ransacked as if in a burglary. Investigators were unable to 

recover any useful fingerprint or DNA evidence, and the investigation did not progress 

until Columbus police and federal agents were able some time later to elicit incriminating 

statements from appellant and another suspect while they were incarcerated for other 

crimes. 
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{¶9} The principal witness for the prosecution was Paul Hodge, who admitted 

that he had been involved in the crimes and that he had received a plea deal to testify 

against appellant and third participant, Edward "Ed" Hodge. (The record elsewhere 

indicates that the two Hodges are not related by blood or marriage.)  In exchange for his 

testimony, Paul Hodge was allowed to plead to reduced charges of involuntary 

manslaughter, receiving a sentence of 16 years to be served in federal prison in 

conjunction with sentences imposed for other crimes. 

{¶10} Paul Hodge testified that he has known Ed Hodge since the 1980s, and 

associated with him frequently.  Paul Hodge stated that he had similarly known appellant 

for some time, first meeting him when the two served time in federal prison beginning in 

1998.  Paul Hodge considered appellant his best friend, and the two had agreed that if 

Paul Hodge uncovered a truly lucrative robbery opportunity he would contact appellant. 

{¶11} Paul Hodge testified that on March 12, 2002, Ed Hodge contacted him and 

proposed a robbery that would net them $300,000.  Ed Hodge was friendly with the 

proposed robbery victim, Ricky Palmer, and expected that as a drug dealer Palmer would 

have large amounts of cash in his home. Paul Hodge then contacted appellant, who lived 

in West Virginia, and offered him the opportunity to participate in the robbery.  On the 

morning of March 13, 2002, the three men gathered to execute their plan.  Ed Hodge, 

because he knew Palmer, would go in first to introduce appellant and Paul Hodge as New 

York drug dealers who would sell Palmer a large quantity of marijuana.  Paul Hodge and 

appellant would then rob Palmer and pretend to rob Ed Hodge, leaving Ed Hodge, the 

only participant personally known to Palmer, as an apparent innocent victim of a double 

cross by the "New York drug dealers." All three anticipated that Palmer would be home 
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alone.  They prepared a shoebox full of "bait" marijuana to further the initial deception, 

and Ed Hodge procured some duct tape to bind the victim. 

{¶12} When the three men arrived at the Palmer house, Ed Hodge approached 

the door first, leaving his cell phone on so that the other two would be able to hear his 

conversation with Palmer.  Palmer first allowed Ed Hodge, and then his two accomplices, 

into the home.  All three were armed, Paul Hodge with a 9 mm semiautomatic, appellant 

and Ed Hodge with .38 revolvers.  According to Paul Hodge's version of events, the three 

robbers did not for any time maintain the deception that Ed Hodge was only an 

unknowing intermediary, because Ed Hodge from the outset appears to have participated 

in subduing Palmer. 

{¶13} Appellant and Paul Hodge confronted Palmer at gunpoint, and forced him to 

lie on the floor, whereupon they bound him with duct tape with his hands behind his back, 

and placed tape over his eyes.  At this time, both appellant and Paul Hodge were 

surprised to see Ed Hodge re-enter the room with Denise Evans, whom Ed Hodge 

proceeded to bind with duct tape in a similar manner. Paul Hodge was upset and 

disappointed with this development because of Ed Hodge's prior assurance that Palmer 

would be home alone. Paul Hodge felt personally betrayed by Ed Hodge over the 

presence of this additional complication. 

{¶14} The three robbers then spread out through the house seeking valuables.  

Appellant located a small safe, and Paul Hodge opened it with a knife.  They found a 

handgun, some minor collectibles, and a small quantity of cash.  The large payoff 

promised by Ed Hodge did not materialize.  At some point during the search of the home, 
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Paul Hodge heard water running in the bathroom and observed that Ed Hodge had wet a 

green bath towel and was carrying it with him. 

{¶15} Paul Hodge specifically testified that when he left the house Ricky Palmer 

and Denise Evans were alive and unharmed other than being duct-taped and restrained.  

Neither had been beaten or otherwise injured.  Paul Hodge and appellant carried a bottle 

of liquor and the other meager proceeds of the robbery out to the car.  Appellant alone 

then made two more trips into the house to remove more items.  Eventually appellant sat 

in the car with Paul Hodge where they waited for Ed Hodge, who had remained in the 

house throughout, to emerge. After about ten minutes, Ed Hodge appeared, made two 

trips from the house with other minor personal items, and went back in. After this, while 

appellant and Paul Hodge were sitting alone in the car, they heard muted "tapping" 

sounds from the house, not very loud.  Ed Hodge then came out of the house drinking a 

soda and got in the car. 

{¶16} They then drove to Ed Hodge's apartment in New Albany.  When they got 

there, Ed Hodge told the others to take off their shoes and clothing, providing them with 

replacement clothes.  Paul Hodge took a shower.  They unloaded all of the merchandise 

and valuables taken from Palmer and Evans' house, and ascertained that they had netted 

a digital camera, a DVD player, a laptop computer, a video game player, some alcohol, a 

quantity of coins, a safe, and a .32 pistol with some ammunition.  They had also obtained 

about a pound of marijuana, above the amount that they had taken in as "bait." 

{¶17} Ed Hodge put their clothing in a trash bag for disposal, including their 

shoes. He gave appellant the .38 revolver that Ed Hodge employed in the robbery, and 

told appellant to get rid of it on his way back to West Virginia.  They divided up the 
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proceeds of the robbery, with appellant taking some jewelry and some of the marijuana.  

Appellant and Paul Hodge then left Ed Hodge's residence and went to Paul Hodge's 

mother's house, where appellant dropped off Paul Hodge and headed back to West 

Virginia.  Paul Hodge testified that he was unaware of the murders until he saw television 

news coverage later in the day.  He denied any prior knowledge of circumstances that 

might have motivated Ed Hodge to undertake the robbery with the specific intent of, or as 

a pretext for, killing Palmer.  Specifically, he denied knowledge of a possible large drug 

debt owed by Ed Hodge to Palmer. 

{¶18} The prosecution also presented the testimony of General Smith, who 

shared a prison cell with appellant in November of 2005.  Smith recounted conversations 

with appellant about appellant's case, and stated that appellant had described the crime 

as a robbery that turned out bad.  Appellant told Smith that he had never "murked" a 

woman before, but he "had to do what he had to do."  (Tr., 184.)  Smith testified that 

"murked" is a slang term for murder. 

{¶19} Appellant testified on his own behalf, largely corroborating the testimony of 

Paul Hodge.  Appellant also heard, as they waited in the car for Ed Hodge to exit the 

home, muted "popping" noises from the house.  (Tr., 225.)  Appellant also remembered 

Ed Hodge wetting a towel and carrying it with him as they ransacked the house, the 

implication being that Ed Hodge used the wet towel as a silencer.  Appellant also stated 

that his understanding of the initial plan for the robbery particularly stressed finding Ricky 

Palmer alone at home, that the presence of Denise Evans had been very disturbing to 

both Paul Hodge and appellant, and that neither Paul Hodge nor appellant at any time in 

their planning and discussion of the robbery had contemplated killing Palmer or anyone 
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else.  Appellant's testimony did vary from Paul Hodge's, however, in that appellant denied 

having a gun on his person at any time during the robbery, and stated that only Ed Hodge 

and Paul Hodge were armed.  Appellant further testified that on his way back to West 

Virginia he threw the gun given him by Ed Hodge in the Kanawha River. 

{¶20} At the close of testimony, the state and defense entered into a series of 

stipulations, including an agreement that spent projectiles recovered at the scene were 

from a .38 caliber weapon, and that a green towel recovered at the scene bore traces of 

gunpowder. 

{¶21} In support of his first and second assignments of error, appellant argues 

solely that there was no credible evidence that appellant had the specific intent to cause 

or contribute to the deaths of Ricky Palmer and Denise Evans.  Appellant particularly 

stresses the unreliable nature of the testimony of the jailhouse informant, General Smith, 

which appellant asserts is the sole evidence presented at trial that would support actual 

participation by appellant in the killings themselves. 

{¶22} We first note that, pursuant to the standard of review presented above, we 

will be cautious in revisiting the credibility given by the judges of the trial court to the 

testimony of the jailhouse informant.  Defense counsel at trial had full opportunity to 

cross-examine Smith on both his motives for testifying—Smith did not disagree with 

counsel's description of him as a "professional snitch"—and the circumstances and 

reliability of the statements allegedly made by appellant to Smith in their jailhouse 

conversations.  Defense counsel was also able to extensively develop appellant's own 

testimony on the stand regarding the fact that Smith was well-known as an informant in 

the inmate population, and that appellant, who had otherwise been relatively consistent in 
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his version of events given during various police interrogations, would be unlikely to 

disclose anything more incriminating to a known informant.  The trial court judges thus 

had ample information before them from which to develop an appreciation of Smith's 

credibility, and may have chosen to believe his testimony.  We are not in a position to 

disturb that assessment on appeal of Smith's credibility, and even if appellant's conviction 

turned solely upon that testimony we would find no grounds for reversal. 

{¶23} We further find, moreover, that the murder convictions do not turn solely 

upon the testimony of this jailhouse informant, because the trial court panel could from 

the evidence before it find appellant guilty of felony murder due to his participation in the 

robberies and kidnapping that immediately preceded the actual shootings, even if 

appellant did not intend the shootings to occur. 

{¶24} Under R.C. 2903.02(A), the general offense of murder is defined as follows:  

"No person shall purposely cause the death of another or the unlawful termination of 

another's pregnancy."  Felony murder under R.C. 2902.02(B), however, omits the mens 

rea of "purposely":  "No person shall cause the death of another as a proximate result of 

the offender's committing or attempting to commit an offense of violence that is a felony of 

the first or second degree and that is not a violation of section 2903.03 [voluntary 

manslaughter] or 2903.04 [involuntary manslaughter] of the Revised Code."  Aggravated 

robbery and kidnapping are offenses of violence as defined in R.C. 2901.01(A)(9)(a).  

The indictment charged appellant with kidnapping, and he was convicted of that crime. In 

finding felony murder, therefore, the question before the trial court would have been 

whether appellant caused the death of Ricky Palmer and Denise Evans as a proximate 
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result of appellant's commission of the crime of kidnapping, or attempted commission of 

the crime of aggravated robbery. 

{¶25} In order for a criminal defendant's conduct to be the proximate cause of a 

fatal result in a felony murder case, the court must first determine whether the killings 

would not have occurred "but for" the defendant's conduct.  The court must then 

determine whether the result varied greatly from the intended outcome or foreseeable 

result of the underlying crime, that is, "that the result achieved was not so extraordinary or 

surprising that it would be simply unfair to hold the defendant criminally responsible for 

something so unforeseeable."  State v. Dixon, Montgomery App. No. 18582, 2002-Ohio-

541, citing LaFave & Scott, Criminal Law (1972), Section 35, 246.  Foreseeability should 

be assessed from the viewpoint of what the defendant knew or should have known in light 

of ordinary experience.  State v. Lovelace (1999), 137 Ohio App.3d 206, 216. 

{¶26} The evidence in the present case established that appellant, armed with a 

gun or at the very least in the company of two others armed with guns, set out to 

undertake the home invasion robbery of a known drug dealer, himself likely to be armed 

and ready to present resolute opposition.  Appellant participated in subduing at gunpoint 

and duct taping at least one of the victims and in ransacking the premises in search of 

valuables.  Appellant thereafter left the scene of the crime with his two companions and 

proceeded to divvy up the loot and dispose of the probable murder weapon. 

{¶27} The evidence as a whole in this case amply supports a conviction for felony 

murder, regardless of whether appellant entered the criminal enterprise with any personal 

intent of shooting his robbery victim or eliminating witnesses.  It was reasonably 

foreseeable that once the robbery and home invasion progressed to the point where both 
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the intended victim and his domestic partner, who was unexpectedly present, were 

subdued and bound at gunpoint, either of appellant's companions in crime might choose 

to conclusively end the matter and reduce the possibility of either apprehension by 

authorities or retribution by the victim by simply shooting the now-helpless occupants of 

the house.  In fact, nothing in either appellant's or Paul Hodge's description of their 

respective criminal experience made this outcome unforeseeable, even if the court were 

to accept as sincere their repeated denials of intent or desire to kill in perpetuation of this 

particular robbery. 

{¶28} This court held similarly in the recent case of State v. Hayes, Franklin App. 

No. 06AP-290, 2007-Ohio-3056, on evidence rather less supportive of the prosecution's 

case.  In Hayes, the defendant was, at least by his own account, only peripherally 

involved in a robbery that resulted in the murder of a gun shop owner.  The defendant did 

not enter the business where the murder took place, but waited in the car for 

approximately 30 minutes.  His defense not only to felony murder but to the underlying 

robbery charge was that he had never intended to participate in either, but had only gone 

along with the trigger man and other robbers "for the ride."  When his companions 

announced that they would rob the gun store, the defendant asked to be dropped off at 

home, was refused, and eventually chose to stay in the car to avoid a long walk.  

Testimony from other participants in the gun shop robbery was not available at trial to 

place the defendant at the scene, although police did recover some stolen items, as well 

as the murder weapon, from his home. 
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{¶29} On these facts we found in Hayes that, even accepting the defendant's 

version of events, not only had the defendant sufficiently participated in the robbery to be 

charged with that crime, but that he could also be convicted of felony murder. 

{¶30} Based on the foregoing, we find that appellant could be convicted of murder 

both based upon the testimony of General Smith describing appellant's statements that 

he "did what he had to do" in murdering a woman during a robbery, supporting a 

conviction for purposely causing the death of another and thus murder under R.C. 

2903.02(A), as well as a conviction for felony murder under R.C. 2903.02(B) due to 

appellant's admitted active participation in a home invasion robbery and kidnapping.  

Appellant's first and second assignments of error are overruled. 

{¶31} Appellant's third assignment of error asserts that the trial court erred in 

failing to suppress statements obtained from appellant in violation of the terms of a 

"proffer letter" entered into by appellant and prosecutors.  This letter provided that no 

statements made by appellant during meetings in which appellant furthered the 

investigation of the Palmer/Evans murders would be used against him in criminal 

prosecution.  On appeal, appellant fails to establish what statements, if any, should have 

been suppressed.  The terms of the proffered letter specifically stated that the state would 

be fully entitled to make derivative use of any information that appellant shared; that is, if 

the investigation based upon appellant's statements turned up information incriminating to 

appellant, the state could use it to prosecute appellant.  That is precisely what happened 

in this case. No statements by appellant during conversations connected with the 

proffered letter were admitted in court, and the state developed its case from 



No. 06AP-1154 14 
 
 

 

circumstantial evidence and other witnesses.  Appellant's third assignment of error is 

accordingly overruled. 

{¶32} In accordance with the foregoing, appellant's first, second, and third 

assignments of error are overruled, and the judgment of conviction and sentence entered 

by the Franklin County Court of Common Pleas is affirmed. 

Judgment affirmed. 
 

FRENCH and TYACK, JJ., concur. 

DESHLER, J., retired of the Tenth Appellate District, assigned 
to active duty under authority of Section 6(C), Article IV, Ohio 
Constitution. 

 
_____________________________ 
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