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THE GOALS OF THIS REPORT

Citizens, practitioners, and even legislators often grumble about the
readability of the Revised Code. The Code will never read like a novel
since it covers some complex concepts. Yet certain drafting conventions
make the Code unnecessarily cumbersome. Disruptions for cross-
references and legalistic transitions (“pursuant to” and its kin) turn
many otherwise clean concepts into sloughs.

The report suggests some new general rules to shorten the
entire Revised Code without changing its scope or meaning. It
then shows how to apply the rules, using the felony
sentencing statutes as an example.

This is in no way an attack on the skilled people at the Legislative Service
Commission (LSC) who have the difficult job of accurately translating
legislators’ sentiments, often under great time pressure. In fact, it is
designed to make drafters’ jobs easier.

Revised Code §181.24(A) instructs the Ohio Criminal Sentencing
Commission to try to simplify Ohio’s Criminal Code with an eye toward
making it more readily understood and easier to use. Former
Representative (now Congressman) Bob Latta embraced this duty and
asked to Commission to make specific suggestions.

The Commission initially worked to meet this goal with Senate Bill 2,
effective July 1, 1996, sponsored by former Senator Tim Greenwood.
That bill stripped down the felony sentencing statutes, using a “truth-in-
sentencing” model with definite prison sentences, simpler sentence
ranges, and few administrative modifications. However, those statutes
grew more complicated as the General Assembly targeted certain problem
offenders and offenses for enhanced sanctions. For instance, remarkably
complex provisions now govern sexual offenders and operating a vehicle
under the influence of alcohol or other drugs.

The Commission’s goal is not to second guess the General
Assembly. Rather, we believe it is time to step back and assess
whether we can say the same things in simpler language.
Thus, the enclosed draft does not attempt to make policy
changes. Instead it works to streamline the felony sentencing
statutes to make them easier to use for judges, prosecuting
and defense attorneys, state and community corrections
personnel, offenders, victims, and others.



The General Assembly took a step toward streamlining when it adopted
the Commission’s asset forfeiture proposals in H.B. 241, effective July 1,
2007. The measure reduced the cumulative size of Ohio’s forfeiture
statutes by two-thirds without a whisper of controversy in the 10 months
since they took effect. That is when the sponsor, Rep. Latta, asked the
Commission to broaden its approach to the entire Criminal Code, since
relatively few cases involve forfeitures. The statutes in this initial
proposal are used in every felony case.

THE SENTENCING COMMISSION’S APPROACH
In short, this report:

e Suggests basic rules that LSC could apply throughout the Revised
Code to shorten provisions (and future bills) without losing any
meaning and without necessitating a vast clean-up bill;

e Begins the process by streamlining the felony sentencing statutes
that grew directly out of the Commission’s S.B. 2 recommendations
(882929.01, 2929.11-2929.20, 2929.41, & 2953.08);

e Logically reorganizes various sections;

¢ Recognizes changes called for by the Ohio Supreme Court in State
v. Foster, which found that certain sentencing findings were
unconstitutional in light of recent U.S. Supreme Court decisions;

e Shows all changes, first in bill draft form, then as they would look
if the revisions were adopted.

The latter approach makes this report long, but shows exactly how each
statute could say the same things in fewer words. It should also help to
allay any fears that the draft is designed to push a substantive agenda.

NEW GENERAL RULES

Simple Rules for the Entire Code

1. Replace references to “section XXXX.XX of the Revised
Code” with references to “RC XXXX.XX”.

§1.01 already allows “R.C.” in lieu of “Revised Code,” but the shorthand
isn’t used. The Commission suggests further shortening the reference by
eliminating the periods, as follows:

81.01(A) All statutes of a permanent and general nature of the state as revised and
consolidated into general provisions, titles, chapters, and sections shall be known and
designated as the "Revised Code”, for which designation “R-G~ “RC” may be substituted.



Currently, “Revised Code” appears in 20,026 sections, often multiple
times in each, according to the Lawriter website. In the 10.5 point
Courier New font used for bills, the proposal would save over two inches
for each reference. Conservatively estimating that the phrase appears an
average of twice in each of the 20,026 sections, the 40,052 mentions
comprise over 80,000 inches (over 6,600 feet). The effortless change
would eliminate well over a mile of unnecessary reading.

Put another way, the typical bill contains about 275 words per page. If
the entire Revised Code were put in bill form, this painless change would
make the bill over 80,000 words—nearly 300 pages—shorter without
changing a wisp of meaning. Again, that’s a conservative estimate.

Also, cross-references to Revised Code chapters appear as “Chapter xxxx.
of the Revised Code” The convention could be changed to not only
eliminate “of the Revised Code” but also to remove the mid-sentence
period after the chapter number. The unnecessary punctuation
invariably foils amateur bill drafters and computer grammar checks.

2. Remove “of this section” from internal cross-references.
Instead of “division (X) of this section” say “division (X)”.

In bill form (10.5 point Courier New font), this would save about 1%
inches each time the phrase appears.

3. Rework cross-references to divisions in other sections. A
reference to “division (X) of section XXXX.XX” simply
becomes “XXXX.XX(X)”.

In bill form, the change would save almost two inches each time.

#2 and #3 could be facilitated by a simple addition to §1.01:

81.01(B) As used in the Revised Code, any reference to another division is an internal
reference within the section containing the reference. Any reference to a division in
another section of the Revised Code shall state the section referenced.

Looking at #2 and #3 together, we know that the word “section” appears
in 19,393 sections, usually multiple times. The word “division” shows up
in 14,506 sections, often repeated. Of course, the words aren’t always
used to refer to an internal division or to another section. But that still
leaves thousands of times when the phrases in #2 and #3 could be
shortened, sparing our eyes miles of unneeded reading.



4. Shorten stock phrases and use more common words.

The Revised Code contains many stock phrases. Some are defined, some
aren’t. Many could be shortened. For example:

e “pursuant to” can become “under” (shortening 7,801 sections);
“upon” can become “on” (in 8,873 sections);

“xx years of age” can become “age xx” (in 537 sections);

“felony of the xxxx degree” can become “xxxx degree felony” and
“misdemeanor of the xxxx degree” can become “xxxx degree
misdemeanor” (in 1,566 sections).

Again, these phrases typically occur more than once in these statutes.

Also, criminal provisions often refer to an offender who is “convicted of or
pleaded guilty to” an offense. While the distinction is important in certain
statutes (pre-trial diversion, intervention-in-lieu of conviction, and
others), it is cumbersome and redundant in many sentencing statutes.
The draft takes some fitful stabs at streamlining the phrase.

Applying the Simple Rules

Here’s an example of how these four points would work in bill font:

“pursuant to division (A) (4) of section 2907.05 of the Revised Code”

becomes
“under RC 2907.05(A) (4)"

Tastes great; less filling. The cumulative impact of these four simple
changes would reduce the size of the Revised Code by more than a half
million words—roughly the size of Tolstoy’s War and Peace—without
losing any meaning. In short, the Code would leave a much lighter
carbon footprint.

Note, this isn’t brilliant stuff. Other attentive readers may have ideas on
streamlining the Code in general or particular chapters.

One Bill at a Time

The Commission is not calling for a mega-bill to make these changes at
once. Rather, the refinements could be made when a bill amends a
section for other purposes. Something similar to this was done in recent
decades with the old “section xxx to yyy, inclusive” phrase. The word
“inclusive” has been gradually eliminated. The gradual move toward
gender neutrality is another example.



Editorial Changes
The Commission also suggests policy-neutral editorial revisions:
1. Reduce Redundancies and Preambles.

LSC drafters often work under great strains. They produce bills that
reflect the sponsor’s intent with remarkable accuracy. But LSC doesn’t
have the time to step back and review each bill or amendment for brevity.
In reviewing the felony sentencing statutes, we had that luxury, as you
will see.

2. Enhance clarity.
A few simple ideas could make the Code easier on our eyes:

e Use succinct captions to help readers find their way through
statutory forests;

e Use more paragraph breaks to give eyes a break;

e Add short descriptions of statutes mentioned only by cross-

references (e.g., “If the offense is a—wielatien—-ef domestic
violence under section 2919.25 or a—wvietatien—eof an assault

under section 2903.11, 2903.12, or 2903.13 ...

While these will make the Code slightly longer, they greatly enhance
readability. The added length will be more than offset by the suggestions
above and below.

3. Redo Definitional Sections.

When first enacted, definitions appear in alphabetical order. However,
terms added later tend to appear at the end of these sections, making
terms harder to find or easier to overlook. The Commission proposes two
simple changes:

e Rearrange definitions so they always appear in alphabetical order;

e Convert division references to bullets to reduce need to cross-
reference divisions and to make it easier to add new definitions in
alphabetical order without renumbering.

Our suggested changes to §2929.01 below provide an example.



SIMPLIFYING FELONY SENTENCING

The Commission applied the rules noted above to the key statutes
governing criminal sentencing for adult felons. Again, there is no intent
to change policy, although some statutes would be clarified.

Adopting the proposals in this report would make the felony sentencing
statutes cover the same substance in half as many words. Specifically,
the table on the next page shows how much the proposals would shrink
each relevant section.

SHRINKAGE TABLE

Statute Current Words Proposed Words Shrinkage
§2929.01 3,504 2,164 38%
§2929.11 170 141 17%
§2929.12 888 551 38%
§2929.13 3,915 843 78%
§2929.14 5,993 2,752 54%

§2929.141 357 195 45%
§2929.142 342 313 8%
§2929.15 1,800 855 52%
§2929.16 838 309 63%
§2929.17 543 239 56%
§2929.18 3,133 1,802 42%
§2929.19 2,457 1,343 45%
§2929.191 1,186 388 62%
§2929.20 1,919 1,294 33%
§2929.41 429 222 48%
§2953.08 2,737 1,157 58%

All 30,211 14,568 52%

A Note on State v. Foster

Some provisions in the sentencing chapter no longer apply. The U.S. and
Ohio Supreme Courts recently gave judges broader discretion by
eliminating certain findings that were prerequisite to imposing particular
sentences. In State v. Foster, 109 Ohio St. 3rd 1 (2006), the Ohio
Supreme Court struck down S.B. 2’s guidance in three key areas. S.B. 2
had instructed judges to:

e Consider the shortest prison sentence in the range for offenders
who had not been to prison before;

e Reserve the maximum sentence in the range for the worst forms of
the offense and for the worst offenders;

e Consider concurrent rather than consecutive sentences for
multiple counts unless they demean the seriousness of the offense
or don’t adequately punish the offender.



The General Assembly has not formally repealed the provisions that the
Court found to be unconstitutional. In working to streamline the felony
sentencing statutes, the Commission felt that the statutes should be
amended to reflect the current state of the law. Thus, this draft neutrally
tries to honor the spirit of the case.

In several situations, the literal language of Foster calls for severing
certain provisions entirely. In some cases, this would have unintended
consequences beyond addressing the issues otherwise targeted by the
Court. To take one example, Foster calls for severing the statutes that
authorize concurrent and consecutive sentences. Yet no one sincerely
believes that the Court intended to remove authority to deal with
multiple offenses. Rather, the problem in the Court’s eyes was that these
statutes compel judges to make certain findings. Thus, for example, this
draft amends the consecutive/concurrent sentencing statute (§2929.41)
to strike the presumption of concurrent sentences and related judicial
fact finding, rather than sever the section “in its entirety” per Foster. The
changes are consistent with the spirit, if not the letter, of Foster.

Separately, the Department of Rehabilitation and Correction reports that
the prison population has increased as a direct result of Foster. However,
this report does not attempt to revive or modify the stricken provisions—
saving that discussion for another time.

THE STREAMLINED DRAFT

The following draft walks through the adult felony sentencing statutes.
Sections first appear in “bill” form, with all amendments shown. Then
each statute is presented as it would appear if the amendments were
made. [The draft includes explanatory notes in brackets like this.]

Sentencing Law Definitions—§2929.01

§2929.01. Criminal Sentencing Definitions—Showing Amendments
As used in this Chapter:

o (ZZ)Apersonis“adjudicated “Adjudicated a sexually violent predator” if-the means a person

is-convicted-of-orpleads guilty te of a violent sex offense and alse-is-convicted-of orpleads
guiltyte a sexually violent predator specification thatwas-included-in-the-indictment,count-in
the-indictment-orinformation-charging-that violent sex-offense or if-the-person-is-convicted-of
or-pleads guilty te of a designated homicide, assault, or kidnapping offense and alse-is
convicted of orpleads-guilty-to both a sexual motivation specification and a sexually violent
predator specmcatlon that—we#e—meladed—m—me—mmetmem—eeemi—m—the—mdmmem—e;

facmty ether—th&na%e#ender—s—hemeuer—res@enee in which an offender is assigned to live,
other than the offender’'s home or residence, a community-based correctional facility, jail,
halfway house, or prison, ard that satisfies all of the following criteria:




(1) It provides programs through which the offender may seek or maintain employment
or may receive education, training, treatment, or habilitation.

h)(2) It has received the appropriate license or certificate for any specialized education,
training, treatment, habilitation, or other service thatitprovides from the government

agency that is responsible for licensing or certifying that type of education—training;
treatmeni—habm{at{en—er serwce

ef—that—aet— [Removal reflects case law]

{S) “Basic probation supervision” means a requirement that the offender maintain contact
with a person appointed to supervise the offender in accordance with sanctions imposed by
the court, or impesed by the parole board pu%uant—te under seetion RC 2967.28 ofthe
Revised-Ceode. “Basic probation supervision” includes basic parole supervision and basic
post-release control supervision.

B “Body armor” has the same meaning as in section RC 2941.1411 of the Revised-Code.
{B) “Cocaine;” “erack-cocaine;"“hashish;"“L.S-D~and-“uhit dose™have has the same
meanings meaning as in seetion RC 2925.01 of the Revised-Code.
MM)-An-offense-is“committed “Committed in the vicinity of a child” ifthe means the offender
commits the offense within thirty feet of, or within the same residential unit as, a child who is
under age eighteen years-ofage, regardless of whether the offender knows the age of the
child erwhether, the offender knows the offense is being committed within-thirty feetof or
within-the-sameresidentialunit-as in the vicinity of the child and-regardiess-ofwhether, or the
child actually views the eemmission-of-the offense.

{E) “Community-based correctional facility” means a community-based cerrectional-facility
and-pregram or district community-based correctional facility and program developed
pursuant-to under sectiohs RC 2301.51 to 2301.58 ef-the-Revised-Code.

=) “Community control sanction” means a sanction that is not a prison term and that is
described in seetion RC 2929.15, 2929.16, 2929.17, or 2929.18 ef the Revised-Code or a
sanction that is not a jail term and that is descrlbed in seetlen RC 2929.26, 2929 27, or

2004 [no Ionger necessary given the 5 year maX|mum]

&) “Continuous alcohol monitoring” means the ability to automatically test and periodically
transmit alcohol consumption levels and tamper attempts at least every hour, regardless of

the location of the person who is being monitored.

{&) “Controlled substance;” “marihuana;~schedule~and-“schedule-H-have has the same

meahings meaning as in seetion RC 3719.01 of- the-Revised-Code.

“Crack cocaine” has the same meaning as in RC 2925.01. [Was part of (D).]

{H) “Curfew” means a requirement that an offender during a specified period ef-time be at a
designated place.

) “Day reporting” means a sanction pursdant-te under which an offender is required each
day to report to and leave a center or other approved reporting location at specified times in
order to participate in work, education or training, treatment, and other approved programs at
the center or outside the center.

{3) “Deadly weapon” has the same meaning as in sectior RC 2923.11 of the-Revised-Code.
4 “Delinquent child” has the same meaning as in sectior RC 2152.02 of- the-Revised-Code.
QKK-) “DeS|gnated hom|C|de assault, or kidnapping oﬁense " —\+|eleJﬂt—se9@eaffeﬂse—se*blehl

10



violentpredator-specification”have has the same meanings meaning as in seetieh RC
2971.01 ofthe-Revised-Code.

{PP) “Detention” and “detention facility” have the same meanings as in seetion RC 2921.01 of
the-Revised-Code.

{<) “Drug and alcohol use monitoring” means a program under which an offender agrees to
submit to random chemical analysis of the offender’s blood, breath, or urine to determine
whether the offender has ingested any alcohol or other drugs.

&) “Drug treatment program” means any program under which a person undergoes
assessment and treatment designed to reduce or eempletely eliminate the person’s physical
or emotional reliance upen on alcohol, another drug, or alceheland-anotherdrug both, and
under which the person may be required to receive assessment and outpatient treatment en
an-outpatientbasis or may be required to reside at a facility other than the person’s home or
residence while undergoing assessment and treatment.

M) “Economic loss” means any economic detriment suffered by a victim as a direct and
proximate result of the commission of an offense and includes any loss of income due to lost
time at work because of any injury eaused-to-the-victim, and any property loss, medical cost,
or funeral expense incurred as a result of the eemmission-of-the offense. “Economic loss”
does not include non-economic loss or any punitive or exemplary damages.

N) “Education or training” includes study at-erin-cenjunction-with-a-program-offered-by; a
university, college, or technical college e, vocational study program, and-alse-includes-the
completion-of primary and secondary school, secondanysschoel; and literacy curricula, or their
equivalent.

(YY) “Electronic monitoring” means monitoring through the use of an electronic monitoring
device.

A4 “Electronic monitoring device” means any of the following [removes unnecessary
details]:

{a)TFhe Any device includes with a transmitter and receiver that can menitorand
determine or restrict the location of a subject person at any time,-er-at-a designated peint
i time, and can determine whether the device is removed, turned off, or otherwise

tampered with without approval, through the use of a central monitoring computer or
through other electronic means.

11



£3)(2) Any type of technology that can adequately track or determine the location of a
subject person at any time and that is approved by the director of rehabilitation and
correction, including, but not limited to, any satellite technology, voice tracking system, or
retinal scanning system thatis-so-approved.

NN) “Family or household member” has the same meaning as in seetion RC 2919.25 oef-the

[Since the defrnrtron is self- explanatory, it's unnecessary here and in §2967 28.]
{©) “Firearm” has the same meanrng as in seetren RC 2923. 11 ef—the—Revrsed—Gede

[Seems obvrous and, as such unneeded |

{P) “Halfway house” means a facility licensed by the division of parole and community
services of the department of rehabilitation and correction purstantte under section RC
2967.14 of-the Revised-Code as a suitable facility for the care and treatment of adult
offenders.

“Hashish” has the same meaning as in RC 2925.01. [Was part of (D).]

{©Q) “House arrest” means a period of confinement ef-an-offenderthatis in the an offender’s
home or in other premises specified by the sentencing court, or by the parole board pursuant
te under section RC 2967.28 of-the-Revised-Code, and during which all of the following apply:
(1) The offender is required to remain in the effender’s home or ether specified premises
for the specified period of confinement, except for periods eftime during which the
offender is at the offender’s place of employment or at other premises as authorized by
the senteneing court or by-the parole board.
(2) The offender is required to report periodically to a person designated by the court or
parole board.
(3) The offender is subject to any other restrictions and requirements that may be
imposed by the sentencing court or by-the parole board.
{R) “Intensive probation supervision” means a requirement that an offender maintain frequent
contact with a person appointed by the court, or by the parole board pursuantte under
section RC 2967.28 of the-Revised-Code, to supervise the offender while the offender is
seeking or maintaining recessary employment and participating in training, education, and
treatment programs as required in the court’s or parole board’s order. “Intensive probation
supervision” includes intensive parole supervision and intensive post-release control
supervision.
£S) “Jail” means a jail, workhouse, minimum security jail, or other residential facility used for
the confinement of alleged-erconvicted [pre-trial detainees aren't relevant to the sentencing
statutes] offenders that is operated by a-pelitical-subdivision-ora-cembination-ef one or more
political subdivisions of this state.
B “Jail term” means the term in a jail that a sentencing court imposes or is authorized to
impose pursuantto under section RC 2929.24 or 2929.25 efthe-Revised-Code or pursuantio
under any other provision efthe-Revised-Code that authorizes a term in a jail for a
misdemeanor conviction.
W5 “License violation report” means a report that is made by a sentencing court, or by the
parole board pursuantte under section RC 2967.28 ofthe-Revised-Cede, to the regulatory or
licensing board or agency that issued an offender a professional license or a license or permit
to do business in this state and that specifies that the offender has been convicted of er
pleaded-guiltyto an offense that may violate the conditions under which the effender's

12



professionatlicense-or license or permit to-do-business-in-this-state was granted or an
offense for which the effender's-professionallicense-or license or permit to-do-business-in-this
state may be revoked or suspended.

“L.S.D.” has the same meaning as in RC 2925.01. [Was part of (D).]

£4 “Major drug offender” means an offender who is eenvicted-of-orpleads guilty te of the
possession of, sale of, or offer to sell any drug, compound, mixture, preparation, or substance
that consists of or contains at least: one thousand grams of hashish; at least one hundred
grams of crack cocaine; at least one thousand grams of cocaine that is not crack cocaine; at
least two thousand five hundred unit doses or two hundred fifty grams of heroin; at least five
thousand unit doses of L.S.D. or five hundred grams of L.S.D. in a liquid concentrate, liquid
extract, or liquid distillate form; or at least one hundred times the amount of any other
schedule | or Il controlled substance other than marihuana that is necessary to commit a
feleny-of-the third degree pursuantte felony under seetion RC 2925.03, 2925.04, 2925.05, or
2925.11 ofthe Revised-Code that is based on the possession of, sale of, or offer to sell the
controlled substance.

éu-) “Mandatory jail term ‘means the term ina ja|I that a sentencmg court |s requwed to

éG)—ef—seeHen%Jﬂ.—L&ef—the—Rewsed—Gede—eequsuan{—te for a mlsdemeanor under any
other provision of the Revised Code-thatrequires-a-term-in-ajail-fora-misdemeanor

cohviction. Once imposed, the court shall not reduce the term. [The specific offenses would
be listed in §2929.24, where more practitioners will find them.]

5 “Mandatory prison term” means any-ofthefollowing: a prison term that a sentencing court
is required to impose for a felony. Once imposed, the court shall not reduce the term under
RC 2929.20 judicial release, RC 2967.193 earned credit, or any other provision in Chapter
2967 or 5120 [The sentence added here allows its removal from several other sections. The
specmc offenses Would be moved from §2929 13(F) to §2929 14]

13



39 “Mandatory term of local incarceration” means the term of sixty or one hundred twenty
days in a jail, a community-based correctional facility, a halfway house, or an alternative
residential facility that a sentencing court may impose dgpen on a person who is cenvicted-of

or-pleads gunty te of a fourth degree felony ovi eﬁense—pHFSH&IQ{—te—d{VISIGH—(G)(—B—Gf—SGGHGH

“Manufactured home” has the same meaning as in RC 4501.01. [Was part of (O0).]

“Marihuana” has the same meaning as in RC 3719.01. [Was part of (G).]

{£) “Monitored time” means a period ef-time during which an offender continues to be under
the control of the sentencing court or parole board, subject to no conditions other than
leading a law-abiding life.

{00) “Motor vehicle” and—-manufactured-home™have has the same meanings meaning as in
section RC 4501.01 ofthe-Revised-Code.

MM “Non-economic loss” means nonpecuniary harm suffered by a victim of an offense as a
result of or related to the commission of the offense, including, but not limited to;; pain and
suffering; loss of society, consortium, companionship, care, assistance, attention, protection,
advice, guidance, counsel, instruction, training, or education; mental anguish; and any other
intangible loss.

{AA) “Offender” means a person whos-in-this-state; is eonvicted of erpleads guilty te of a
felony or a misdemeanor in this state.

{BB) “Prison” means a residential facility used for the confinement of convicted felony
offenders that is under the control of the department of rehabilitation and correction but.
Prison does not include a violation sanction center operated under autherity-of section RC
2967.141 ofthe Revised-Code.

{€C) “Prison term” includes any-of the following-sanctionsforan-offender;: (1)}-A a stated
prison term~2}-A and any term in a prison shortened by, or with the approval of, the
sentencing court pursuantto under seetion RC 2929.20 judicial release, 2967.26 transitional
control, or shock incarceration or intensive proqrammlnq under 5120. 031 5120 032, or

pu#suaFn—te—seeHen—z—%J—zg—ef—the-Rewsed—Gede- [Removes bad tlme in Ilght of case Iaw]
%) “Prosecutor” has the same meaning as in section RC 2935.01 of the-Revised-Code.
{RR) “Random drug testing” has the same meaning as in seetion RC 5120.63 ofthe-Revised
Code.
{Bb) “Repeat violent offender” means a person about whom both of the following apply:
(1) The person is being sentenced for committing or for complicity in committing any of
the following:
(a) Aggravated murder, murder, any feleny-ofthe first or second degree felony that is
an offense of violence, or an attempt to commit any of these offenses if the attempt is
a feleny-ofthe first or second degree felony;
(b) An offense under an existing or former law of this state, another state, or the
United States that is or was substantially equivalent to an offense described in
division (1)(a) efthis-section.
(2) The person previeushrwas-convicted-of orpleaded-guilty-te has a prior conviction for
an offense described in division (1)(a) or (b) ef-this-section.
{EE) “Sanction” means any penalty imposed gpen on an offender who is-convicted-of-of

pleads-guilty-te commits an offense, as-punishment-for-the-offense-—Sanction™includes

including any sanction imposed putsuant-te-any-provision-of under RC 2929.14 to 2929.18 or
2929.24 t0 2929.28 efthe Revised-Code.

“Schedule I” and “schedule II” have the same meanings as in RC 3719.01. [Was in (G).]
{FF) “Sentence” means the sanction or combination of sanctions imposed by the sentencing
court on an offender who is-convicted-of erpleads-guilty-te commits an offense.

“Sexual motivation specification” has the same meaning as in RC 2971.01. [Was part of
(KK).]
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(L) “Sexually oriented offense” and-tierH-sex-offender/child-victim-offender-have has the
same meanings meaning as in section RC 2950.01 of-the-Revised-Code.

“Sexually violent offense” has the same meaning as in seetior RC 2971.01. [Was part of
(KK).]

“Sexually violent predator” and “sexually violent predator specification” have the same
meaning as in RC 2971.01. [Was part of (KK).]

{GG) “Stated prison term” means the prison term, mandatory prison term, or combination of
all prison terms and mandatory prison terms imposed by the sentencing court pursuant-to
under seetieh RC 2929.14, 2929.142, or 2971.03 ef-the Revised-Code. “Stated prison term”
includes any credit received by the offender for time spent in jail awaiting trial, sentencing, or
transfer to prison for the offense and any time spent under house arrest or house arrest with
electronic monitoring imposed after earning credits pursuantte under section RC 2967.193 of
the Revised-Ceode.

[Seems obvious and, as such, unneeded.]
"Tier 11l sex offender/child-victim offender” has the same meaning as in RC 2950.01. [Was
part of (LL).]

“Unit dose” has the same meaning as in RC 2925.01. [Was part of (D).]

HH) “Victim-offender mediation” means a reconciliation or mediation program that involves
an offender and the victim of the offense committed by the offender and that includes a
meeting in which the offender and the victim may discuss the offense, discuss restitution, and
consider other sanctions for the offense.

“Violent sex offense” has the same meaning as in RC 2971.01. [Was part of (KK).]

Here’s how §2929.01 would read if the amendments were made.

§2929.01. Criminal Sentencing Definitions—As Amended
As used in this Chapter:

“Adjudicated a sexually violent predator” means a person is guilty of a violent sex offense and
a sexually violent predator specification or guilty of a designated homicide, assault, or
kidnapping offense and both a sexual motivation specification and a sexually violent predator
specification.
“Alternative residential facility” means any facility in which an offender is assigned to live,
other than the offender’'s home or residence, a community-based correctional facility, jail,
halfway house, or prison, that satisfies all of the following criteria:
(2) It provides programs through which the offender may seek or maintain employment or
may receive education, training, treatment, or habilitation.
(2) It has received the appropriate license or certificate for any specialized education,
training, treatment, habilitation, or other service from the government agency that is
responsible for licensing or certifying that type of service.
“Basic probation supervision” means a requirement that the offender maintain contact with a
person appointed to supervise the offender in accordance with sanctions imposed by the
court, or by the parole board under RC 2967.28. “Basic probation supervision” includes basic
parole supervision and basic post-release control supervision.
“Body armor” has the same meaning as in RC 2941.1411.
“Cocaine” has the same meaning as in RC 2925.01.
“Committed in the vicinity of a child” means the offender commits the offense within thirty feet
of, or within the same residential unit as, a child who is under age eighteen, regardless of
whether the offender knows the age of the child, the offender knows the offense is being
committed in the vicinity of the child, or the child actually views the offense.
“Community-based correctional facility” means a community-based or district community-
based correctional facility and program developed under RC 2301.51 to 2301.58.
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“Community control sanction” means a sanction that is not a prison term and that is described
in RC 2929.15, 2929.16, 2929.17, or 2929.18 or a sanction that is not a jail term and that is
described in RC 2929.26, 2929.27, or 2929.28.
“Continuous alcohol monitoring” means the ability to automatically test and periodically
transmit alcohol consumption levels and tamper attempts at least every hour, regardless of
the location of the person who is being monitored.
“Controlled substance” has the same meaning as in RC 3719.01.
“Crack cocaine” has the same meaning as in RC 2925.01.
“Curfew” means a requirement that an offender during a specified period be at a designated
place.
“Day reporting” means a sanction under which an offender is required each day to report to
and leave a center or other approved reporting location at specified times in order to
participate in work, education or training, treatment, and other approved programs at the
center or outside the center.
“Deadly weapon” has the same meaning as in RC 2923.11.
“Delinquent child” has the same meaning as in RC 2152.02.
“Designated homicide, assault, or kidnapping offense” has the same meaning as in RC
2971.01.
“Detention” and “detention facility” have the same meanings as in RC 2921.01.
“Drug and alcohol use monitoring” means a program under which an offender agrees to
submit to random chemical analysis of the offender’s blood, breath, or urine to determine
whether the offender has ingested alcohol or other drugs.
“Drug treatment program” means any program under which a person undergoes assessment
and treatment designed to reduce or eliminate the person’s physical or emotional reliance on
alcohol, another drug, or both, and under which the person may be required to receive
assessment and outpatient treatment or may be required to reside at a facility other than the
person’s home or residence while undergoing assessment and treatment.
“Economic loss” means any economic detriment suffered by a victim as a direct and
proximate result of the commission of an offense and includes any loss of income due to lost
time at work because of any injury, and any property loss, medical cost, or funeral expense
incurred as a result of the offense. “Economic loss” does not include non-economic loss or
any punitive or exemplary damages.
“Education or training” includes study at a university, college, or technical college, vocational
program, primary and secondary school, literacy curricula, or their equivalent.
“Electronic monitoring” means monitoring through the use of an electronic monitoring device.
“Electronic monitoring device” means any of the following:
(1) Any device with a transmitter and receiver that can determine or restrict the location of
a subject person at any designated time, and can determine whether the device is
removed, turned off, or otherwise tampered with without approval, through the use of a
central monitoring computer or other electronic means.
(2) Any type of technology that can adequately track or determine the location of a
subject person at any time and that is approved by the director of rehabilitation and
correction, including, but not limited to, any satellite technology, voice tracking system, or
retinal scanning system.
“Family or household member” has the same meaning as in RC 2919.25.
“Firearm” has the same meaning as in RC 2923.11.
“Halfway house” means a facility licensed by the division of parole and community services of
the department of rehabilitation and correction under RC 2967.14 as a suitable facility for the
care and treatment of adult offenders.
“Hashish” has the same meaning as in RC 2925.01.
“House arrest” means a period of confinement in an offender’s home or in other premises
specified by the sentencing court, or by the parole board under RC 2967.28, during which all
of the following apply:
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(1) The offender is required to remain in the home or specified premises for the specified
period of confinement, except for periods during which the offender is at the offender’s
place of employment or at other premises as authorized by the court or parole board.
(2) The offender is required to report periodically to a person designated by the court or
parole board.
(3) The offender is subject to any other restrictions and requirements that may be
imposed by the court or parole board.
“Intensive probation supervision” means a requirement that an offender maintain frequent
contact with a person appointed by the court, or by the parole board under RC 2967.28, to
supervise the offender while the offender is seeking or maintaining employment and
participating in training, education, and treatment programs as required in the court’s or
parole board’s order. “Intensive probation supervision” includes intensive parole supervision
and intensive post-release control supervision.
“Jail” means a jail, workhouse, minimum security jail, or other residential facility used for the
confinement of offenders that is operated by one or more political subdivisions of this state.
“Jail term” means the term in a jail that a sentencing court imposes or is authorized to impose
under RC 2929.24 or 2929.25 or under any other provision that authorizes a term in a jail for
a misdemeanor conviction.
“License violation report” means a report that is made by a sentencing court, or by the parole
board under RC 2967.28, to the regulatory or licensing board or agency that issued an
offender a professional license or a license or permit to do business in this state and that
specifies that the offender has been convicted of an offense that may violate the conditions
under which the license or permit was granted or an offense for which the license or permit
may be revoked or suspended.
“L.S.D.” has the same meaning as in RC 2925.01.
“Major drug offender” means an offender who is guilty of the possession of, sale of, or offer to
sell any drug, compound, mixture, preparation, or substance that consists of or contains at
least: one thousand grams of hashish; at least one hundred grams of crack cocaine; at least
one thousand grams of cocaine that is not crack cocaine; at least two thousand five hundred
unit doses or two hundred fifty grams of heroin; at least five thousand unit doses of L.S.D. or
five hundred grams of L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form; or
at least one hundred times the amount of any other schedule | or Il controlled substance
other than marihuana that is necessary to commit a third degree felony under RC 2925.03,
2925.04, 2925.05, or 2925.11 that is based on the possession of, sale of, or offer to sell the
controlled substance.
“Mandatory jail term” means the term in a jail that a sentencing court is required to impose for
a misdemeanor under any provision of the Revised Code. Once imposed, the court shall not
reduce the term.
“Mandatory prison term” means a prison term that a sentencing court is required to impose
for a felony. Once imposed, the court shall not reduce the term under RC 2929.20 judicial
release, RC 2967.193 earned credit, or any other provision in Chapter 2967 or 5120.
“Mandatory term of local incarceration” means the term of sixty or one hundred twenty days
in a jail, community-based correctional facility, halfway house, or alternative residential facility
that a sentencing court may impose on a person who is guilty of a fourth degree felony OVI.
“Manufactured home” has the same meaning as in RC 4501.01.
“Marihuana” has the same meaning as in RC 3719.01.
“Monitored time” means a period during which an offender continues to be under the control
of the sentencing court or parole board, subject to no conditions other than leading a law-
abiding life.
“Motor vehicle” has the same meaning as in RC 4501.01.
“Non-economic loss” means nonpecuniary harm suffered by a victim of an offense as a result
of or related to the commission of the offense, including, but not limited to: pain and suffering;
loss of society, consortium, companionship, care, assistance, attention, protection, advice,
guidance, counsel, instruction, training, or education; mental anguish; and any other
intangible loss.
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“Offender” means a person who is guilty of a felony or a misdemeanor in this state.

“Prison” means a residential facility used for the confinement of convicted felony offenders
that is under the control of the department of rehabilitation and correction. “Prison” does not
include a violation sanction center operated under RC 2967.141.

“Prison term” includes a stated prison term and any term in a prison shortened by, or with the
approval of, the sentencing court under RC 2929.20 judicial release, 2967.26 transitional
control, or shock incarceration or intensive programming under 5120.031, 5120.032, or
5120.073.

“Prosecutor” has the same meaning as in RC 2935.01.

“Random drug testing” has the same meaning as in RC 5120.63.

“Repeat violent offender” means a person about whom both of the following apply:

(1) The person is being sentenced for committing or for complicity in committing any of

the following:

(a) Aggravated murder, murder, any first or second degree felony that is an offense
of violence, or an attempt to commit any of these offenses if the attempt is a first or
second degree felony;

(b) An offense under an existing or former law of this state, another state, or the
United States that is or was substantially equivalent to an offense described in
division (1)(a).

(2) The person has a prior conviction for an offense described in division (1)(a) or (b).
“Sanction” means any penalty imposed on an offender who commits an offense, including
any sanction imposed under RC 2929.14 to 2929.18 or 2929.24 to 2929.28.

“Schedule 1" and “schedule 11" have the same meanings as in RC 3719.01.

“Sentence” means the sanction or combination of sanctions imposed by the sentencing court
on an offender who commits an offense.

“Sexual motivation specification” has the same meaning as in RC 2971.01.

“Sexually oriented offense” has the same meaning as in RC 2950.01.

“Sexually violent offense” has the same meaning as in RC 2971.01.

“Sexually violent predator” and “sexually violent predator specification” have the same
meaning as in RC 2971.01.

“Stated prison term” means the prison term, mandatory prison term, or combination of all
prison terms and mandatory prison terms imposed by the sentencing court under RC
2929.14, 2929.142, or 2971.03. “Stated prison term” includes any credit received by the
offender for time spent in jail awaiting trial, sentencing, or transfer to prison for the offense
and any time spent under house arrest or house arrest with electronic monitoring imposed
after earning credits under RC 2967.193.

“Tier 11l sex offender/child-victim offender” has the same meaning as in RC 2950.01.

“Unit dose” has the same meaning as in RC 2925.01.

“Victim-offender mediation” means a reconciliation or mediation program that involves an
offender and the victim of the offense committed by the offender and that includes a meeting
in which the offender and the victim may discuss the offense, discuss restitution, and
consider other sanctions for the offense.

“Violent sex offense” has the same meaning as in RC 2971.01.

Purposes and Principles—§2929.11

This section covers principles that govern all felony sentencing.

§2929.11. Purposes of Felony Sentencing—Showing Amendments

(A) Purposes & Considerations A-ceourtthat sentences-an-offenderforafelony Felony
sentencing shall be guided by the everriding following purposes of-felony-sentencing—Fhe
overriding-purposes-of-felony-sentencing-are-to:

e To protect the public from future crime by the offender and others and-te;
e To punish the offender.

18



To achieve those purposes, the sentencing court shall consider the need for incapacitating the
offender, deterring the offender and others from future crime, rehabilitating the offender, and
making restitution to the victim of the offense, the public, or both.
(B) Principles A felony sentence impesed-fora-felony shall be reasonably calculated to achieve
the two-everriding those purposes oeffelony-sentencing-setforth-in-division(A)-of this-section; and
the following principles:
e The sentence shall be commensurate with and not demeaning to the seriousness of the
offender's conduct and its impact #pen on the victim-and;
e The sentence shall be consistent with sentences imposed for similar crimes committed by
similar offenders.
(C) Prohibited Bases A [ e
base-the-sentence-upon No felonv sentence shaII be unlavvfullv [clarlfles] based on the race,
ethnic background, gender, or religion of the offender.

Here’s how it would read if the amendments were made.

§2929.11. Purposes of Felony Sentencing—As Amended
(A) Purposes & Considerations Felony sentencing shall be guided by the following purposes:
e To protect the public from future crime by the offender and others;
e To punish the offender.
To achieve those purposes, the sentencing court shall consider the need for incapacitating the
offender, deterring the offender and others from future crime, rehabilitating the offender, and
making restitution to the victim of the offense, the public, or both.
(B) Principles A felony sentence shall be reasonably calculated to achieve those purposes and
the following principles:
e The sentence shall be commensurate with and not demeaning to the seriousness of the
offender's conduct and its impact on the victim;
e The sentence shall be consistent with sentences imposed for similar crimes committed by
similar offenders.
(C) Prohibited Bases No felony sentence shall be unlawfully based on the race, ethnic
background, gender, or religion of the offender.

Sentencing Factors—§2929.12

The lists of seriousness and recidivism factors used in felony sentencing
have held up well since S.B. 2 and seldom cause confusion. The Foster
decision did not affect these factors, as they are “merely” considerations.

§2929.12 Seriousness & Recidivism Factors—Showing Amendments

(A) Discretion Unless otherwise required by section2929.13-0r 2929.14-of the Revised-Code law
[recognizes there are provisions outside of §2929.13 & §2929.14 that limit discretion], a court that
impeoses imposing a felony sentence underthis-chapterupon-an-offenderforafelony has
discretion to determine the most effective way to comply with the purposes and principles of
sentencing setforth in section RC 2929.11 of the-Revised-Code. In exercising that discretion, the

court shaII consrder the factors set forth in dwrsrens—éB)—and—(G)—ef th|s sectlon relatrng—te—the

3 to ether with
any other factors that are relevant to achieving those purposes and prrncrples of sentencing.

(B) More Serious The senteneing court shall consider all of the following that-applyregarding-the
offender-the-offense-or-the-victim when relevant, and any other relevant factors;-as-indicating
that indicate that the offender's conduct is more serious than conduct normally constituting the
offense:
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(1) The physical or mental injury suffered by the victim efthe-offense-due-to-the-conduct-of
the-offender was exacerbated worsened because of the physical or mental condition or age
of the victim.

(2) The victim efthe-offense suffered serious physical, psychological, or economic harm as-a
result-of the-offense.

(3) The offender held a public office or position of trust in the community; and the offense
related to that office or position.

(4) The offender's occupation, elected office, or profession obliged the offender to prevent the
offense or bring others committing it to justice.

(5) The offender's professional reputation or occupation, elected office, or profession was
used to facilitate the offense or is likely to influence the future conduct of others.

(6) The offender's relationship with the victim facilitated the offense.

(7) The offender committed the offense for hire or as a part of an organized criminal activity.

(8) th-committing-the-offensethe The offender was motivated by prejudice based on race,

ethnlc background gender sexual orlentatron or relrgron

[Srnce thrs provrsron only applres to certarn domestrc assaults it should appear in the
indicated sections rather than here among rules applicable to all cases.]
[MINOR SUSTANTIVE ALTERNATIVE: If there is a desire to keep the 9t factor in this
list, it may make sense to broaden it to cover any offense committed in the presence of
a child, particularly since the factor lies in the discretion of the court, tempering any
unjust application. Thus, (B)(9) could be made generally applicable—and more logical—
as follows (9) H-the The offense lS—&—WGla{-lGH—Gf—SGGHGH—Z—g%g—%—GFa—\HGLa{-IGH—Gf—SGGHGH
who was a-family-of

heuseheld—membeeat—the%rm&eﬂkmﬂelanen—theeﬁender commrtted%heeﬁense in the vicinity
presenc e of one or more chrldren wheﬂreunet—\ﬂetrm&ef—meueﬁense—and—meueﬁender—epthe

(C) Less Senous The senteneing court shall consider all of the following that-apphrregarding-the
offender-the-offenseorthe-victim when relevant, and any other relevant factors, as-indicating
that indicate that the offender's conduct is less serious than conduct normally constituting the
offense:

(1) The victim induced or facilitated the offense.

(2) Ir-committing-the-offense;the The offender acted under strong provocation.

(3) tr-committing-the-offensethe The offender did not cause or expect to cause physical

harm to any person or property.
(4) There are substantial grounds to mitigate the offender's conduct, although the grounds
are not enough to constitute a defense.
(D) Recidivism More Likely The senteneing court shall consider all of the following that-apply
regarding-the-offender when relevant, and any other relevant factors, as-factors-indicating that
indicate that the offender is likely to commit future crimes:
(1) At the time of committing the offense, the offender was under release from confinement
before trial or sentencing, under a sanction imposed putsuantto-section2929.16,-2929.17 or
292918 of the Revised-Code for an earlier offense, er under post-release control pursuantto

section-2967-28-or-any-otherprovision-of the Revised-Code for an earlier offense, or had
been unfavorably terminated from post-release control for a prior offense pursuant-to-division

(B)-of section-2967-16-or-section-2929.141-of the Revised-Code.
(2) The offender prevrously was adjudrcated a delrnquent chrld pursuant—t&@hapter—}l—ﬂ—ef

Gede or thee#ender has a hrstory of crrmrnal convrctrons

(3) The offender has not beer




responded favorably to sanct|ons previously |mposed for crlmmal conV|ct|ons or uvenll
delinquency adjudications.

(4) The offender has demonstrated a pattern of drug or alcohol abuse thatis related to the
offense; and the-offender refuses to acknowledge thatthe-offender-has-demonstrated-that
that pattern; or the-offender refuses treatment for the drug-eralecehel abuse.
(5) The offender shows no genuine remorse for the offense.
(E) Recidivism Less Likely The sentencing court shall consider all of the following that-apply
regarding-the-offender when relevant, and any other relevant factors, as-factors-indicating that

indicate that the offender is not likely to commit future crimes:

(1) Priorto-committing-the-offensethe The offender had not previously been adjudicated a
delinquent child.

(2) Priorto-committing-the-offense;the The offender had-not-been-convicted-of-orpleaded

guiltyte has no prior conviction for a criminal offense: [The phrase “convicted of or pled guilty
to” appears hundreds of times throughout the Code. A new definition of “conviction” would
allow removal of the “or” clause in this Chapter and in many—but not all—other places.] or
has

: led a law-abiding life for a significant
number of years. [Merges (2) & (3).]
{4)(3) The offense was committed under circumstances not likely to recur.
{5)(4) The offender shows genuine remorse for the offense.

Here’s how the section would look if the amendments were adopted.

§2929.12 Seriousness & Recidivism Factors—As Amended
(A) Discretion Unless otherwise required by law, a court imposing a felony sentence has
discretion to determine the most effective way to comply with the purposes and principles of
sentencing in RC 2929.11. In exercising that discretion, the court shall consider the factors set
forth in this section together with any other factors that are relevant to achieving those purposes
and principles.
(B) More Serious The court shall consider all of the following when relevant, and any other
relevant factors that indicate that the offender's conduct is more serious than conduct normally
constituting the offense:
(1) The physical or mental injury suffered by the victim was worsened because of the physical
or mental condition or age of the victim.
(2) The victim suffered serious physical, psychological, or economic harm.
(3) The offender held a public office or position of trust in the community and the offense
related to that office or position.
(4) The offender's occupation, elected office, or profession obliged the offender to prevent the
offense or bring others committing it to justice.
(5) The offender's professional reputation or occupation, elected office, or profession was
used to facilitate the offense or is likely to influence the future conduct of others.
(6) The offender's relationship with the victim facilitated the offense.
(7) The offender committed the offense for hire or as a part of an organized criminal activity.
(8) The offender was motivated by prejudice based on race, ethnic background, gender,
sexual orientation, or religion.
(C) Less Serious The court shall consider all of the following when relevant, and any other
relevant factors, that indicate that the offender's conduct is less serious than conduct normally
constituting the offense:
(1) The victim induced or facilitated the offense.
(2) The offender acted under strong provocation.
(3) The offender did not cause or expect to cause physical harm to any person or property.
(4) There are substantial grounds to mitigate the offender's conduct, although the grounds
are not enough to constitute a defense.
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(D) Recidivism More Likely The court shall consider all of the following when relevant, and any
other relevant factors, that indicate that the offender is likely to commit future crimes:
(1) At the time of the offense, the offender was under release from confinement before trial or
sentencing, under a sanction imposed for an earlier offense, under post-release control for an
earlier offense, or had been unfavorably terminated from post-release control for a prior
offense.
(2) The offender previously was adjudicated a delinquent child or has a history of criminal
convictions.
(3) The offender has not responded favorably to sanctions previously imposed for criminal
convictions or juvenile delinquency adjudications.
(4) The offender has demonstrated a pattern of drug or alcohol abuse related to the offense
and refuses to acknowledge that pattern or refuses treatment for the abuse.
(5) The offender shows no genuine remorse for the offense.
(E) Recidivism Less Likely The court shall consider all of the following when relevant, and any
other relevant factors, that indicate that the offender is not likely to commit future crimes:
(1) The offender had not previously been adjudicated a delinquent child.
(2) The offender has no prior conviction for a criminal offense or has led a law-abiding life for
a significant number of years.
(3) The offense was committed under circumstances not likely to recur.
(4) The offender shows genuine remorse for the offense.

Guidance on Prison v. Community Control—§2929.13

This section generally guides the “in-out” decision and lists the situations
carrying mandatory prison terms. The draft moves the mandatory terms
to the section governing prison sentences (§2929.14) where it fits better.

Foster did not strike the findings under this section. In fact, it specifically
retained division (B)’s guidance against prison for low-level felons and
didn’t subject division (D)’s presumption in favor of prison for high level
felons to Blakely analysis. Thus, both remain in this draft.

§2929.13. Guidance on Prison vs. Community Control—Showing Amendments

(A) Discretion; Economy Exeeptasprovided-in-division{E).(F),-or{G)-of thissection-and-unless
Unless a specific sanction is required to-be-impesed or is precluded from-beingimposed-pursuant

te by law, a court that imposes a sentence upen on an offender for a felony shall consider and

[allows us to strike the next ] may impose any sanction or combination of sanctions on the
offender that are provided in seetion RC 2929.14 to 2929.18 of the-Revised-Code. The sentence
shaII not |mpose an unnecessary burden on state or IocaI government resources.

sele—sanetren—fer—the—eﬁense— Beeept—as—ethem#se—prewdeel—m—ﬂms—elwrsren—# [replaces this
Ianguage wrth the srmple “shall consider” reference in the prlor ﬂ] the—eeurt—rs—reqwred—te—rmpese

the—Rewsed—Gede [unnecessary in Irght of other provrsrons below]
[These and other QOVI provisions are streamlined and consolidated in new 2929 143:] Hthe
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(B) Frndrngs Re F- 4s & F- 55 [Specrflcally upheld by Foster]

1)

In sentencing an

offender for a feleny-ofthe fourth or flfth degree felony, other than certaln drug offenses, OVI,
other mandatory terms, or when otherwise specified, the sentencing court shall determine

whether any of the following apply:

(2)

(a) In committing the offense, the offender eaused did any of the following:
e Caused physical harm to a person-;

o (b hcommittingthe-offense;the-offenderattempted Attempted to cause or

made an actual threat of physical harm to a person with a deadly weapon:;
o {erincommittingthe-offensethe-offender-attempted Attempted to cause or
made an actual threat of physical harm to a person, and the offender
previously was convicted of an offense that caused physical harm to a
person.
{eh(b) The offender held a public office or position of trust and the offense related to that
office or position; the offender's position obliged the offender to prevent the offense or to
bring those committing it to justice; or the offender's professional reputation or position
facilitated the offense or was likely to influence the future conduct of others.
{e)(c) The offender committed the offense for hire or as part of an organized criminal
activity.
H(d) The offense is a sex offense thatis-a-fourth-orfifth-degree-felony vielation-of under
seetion RC 2907.03, 2907.04, 2907.05, 2907.22, 2907.31, 2907.321, 2907.322,
2907.323, or 2907.34 ef-the-Revised-Code.
{g)(e) The offender, at the time of the offense, was serving; or the-offender previously had
served; a prison term.
)(f) The offender committed the offense while under a community control sanction;
while-en-probation; or while released from custody on a bond or personal recognizance.
{)(q) The offender committed the offense while in possession of a firearm.

(a) If the court makesafinding-described-in determines that division (B)(1){a){b)—{e){d);

&HHg)h)-or{i)ofthissection applies and if-the-court, after considering the factors
set forth in seetion RC 2929.12 of the-Revised-Code, finds concludes that a prison term is

consistent wrth the purposes and principles of sentencrng set forth in seetron RC 2929.11

eemmenrty—eontrol—sanetron the court shaII |mpose a prrson term uponthee#ender
(b) Except as provided in division (E)—(F)er{G)-ofthis-section, if the court dees-net

make-afinding-described-in determines that division (B)(1)(a)y-{b){e){d)—{e)H{g)th);
or-{)-of this-section does not apply and ifthe-coutt, after considering the factors set forth

in section RC 2929.12 ofthe Revised-Code, finds concludes that a community control
sanction-orcombination-of community-control-sanetions is consistent with the purposes
and principles of sentencing setforth-in-section under RC 2929.11 ofthe Revised-Code,
the court shall impose a-community-control-sanction-or-combination-of one or more
community control sanctions upen-the-offender.
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(c) Otherwise the court shall comply with the purposes and principles of sentencing under
section RC 2929.11 and with seetion RC 2929.12. [Clarifies the implication in current
law.]
(C) F-3s Exceptasprovided-in-division{(B)(E){(F);-or{G)-of this-section Unless the offense
carries a mandatory prison term, in determining whether to impose a prison term as-a-sanction for
a feleny-of-the third degree felony or a felony drug offense thatis-a-violation-ef-a-provision-of
Chapter2925--of the Revised-Code-and that is specified as being subject to this division fer

purpeses-of sentencing, the senteneing court shall comply with the purposes and principles of
sentencing under section RC 2929.11 ofthe Revised-Code and with section RC 2929.12 ofthe

Revised-Cede.
(D) Presumption for F-1s & F-2s, Etc. [Not struck by Foster]

(1) Execeptasprovided-in-division(E)}-or{F) ofthissection Unless the offense carries a

mandatory prlson term for a felen%ef—the flrst or second degree feIony or for a felony drug

fer—a—welatren—ef dwrsren—éA)M)—ef seetren—2—997—95—ef—the-Rewsed-Gede or any other offense

for which a presumption in favor of a prison term is-specified-as-being-applicable applies, it is

presumed that a prison term is necessary in-erder to comply with the purposes and principles
of sentencing under section RC 2929.11 ef the Revised-Code [replaces the incomplete list of
exceptions—which now include drugs, theft of a weapon, GSI with victim <13 (only
mandatory with corroboratron or certain prrors) & |mportun|ng—wrth a generic reference]

[Duplrcates (D)(2) ]
(2) Notwrthstandrng the presumptlon estabhshed under d|V|S|on (D)(l) ef—thrs—seetren#er—the

Revrsed—@ede [this GSI exceptlon is confusrng strlklng the phrase puts it under the general
rule], the senteneing court may impose a-cemmunity-control-sanction-or-a-combination-of one

or more communlty control sanctlons mstead of a prison term on an offender fer—a—fefeny—ef

Ghapter—%%%%—ep%—eﬁhe%ewsed—@ede for whrch a presumptron in favor of a

pnson term is specified as being applicable if it makes determines both of the following

€) Areemmunrty—eentrel—sanetrenepareembmatrenm One or more community control

sanctions would adequately punish-the-offenderand [this is the protection test; (b) deals
with punishment] protect the public from future crime, because the applicable factors

under seetion RC 2929.12 ofthe Revised-Code indicating a lesser likelihood of recidivism
outweigh the applicable factors under that section indicating a greater likelihood of
recidivism.
(b) A-community-control-sanction-or-a-combination-of One or more community control
sanctions would ret-demean-the-seriousness-of the-offense adequately punish the
offender [see note in (a)], because one or more factors under seetion RC 2929.12 ofthe
Revised-Code-that-indicate indicating that the offender's conduct was less serious than
conduct normally constituting the offense are-applicable;and-they outweigh the
applicable factors under that section that-indicate indicating that the offender's conduct
was more serious than conduct normally constituting the offense.
(E) Certain Drug Offenses
(1) Exceptasprovidedin-division{F)-of this-section Unless the offense carries a mandatory

prison term, for any drug offense thatis-a-violation-ef-any-provision-of under Chapter 2925--of
the—Revrsed—Gede—andthat |safefeny—ef—theth|rd fourth or flfth degree elony the

applicability of a
division (B) e¥, (C) i ion iRiRg-v '
offense , or (D) shall be determrned as specrfred in seeuenegzeoz—zgzeos—ggze%

Gede—whﬁhevepsﬂappheableregardmgthe—wefaﬂen hat chagte

(2 Ifa . , .
conditions of a communrty control sanctron rmpesed—f-epthee#ense soIer by reason-of
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producing positive results on a drug test, the court, as punishment for the violation efthe

sanetion, shall not order that the offender be imprisoned unless the court determines on the

record either of the following:
(a) The offender had been ordered as-a-sanctionforthe-felony to participate in a drug
treatment program, in a drug education program, or in narcotics anonymous or a similar
program, and the offender continued to use illegal drugs after a reasonable period of
participation in the program.
(b) The imprisonment of the offender for the violation is consistent with the purposes and
principles of sentencing setforth in section RC 2929.11 of the- Revised-Code.

(F) Mandatory Prison Term Offenses. [Shown as stricken here; moves in streamlined form to

§2929 14 WhICh governs pnson terms.] Nemthstan@ng@aaaens—%)—te—éa—ef—mls—seeuen—ehe
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&) GPS [Moved to §2929.17 and made available for all offenses. Change is considered non-
substantive, since courts have general authority (“including but not limited to”) to order it today in
anycase] he-time-o entencina-an A H N A

Here’s how §2929.13 would look if the amendments were made.

§2929.13. Guidance on Prison vs. Community Control—As Amended
(A) Discretion; Economy Unless a specific sanction is required or precluded by law, a court that
imposes a sentence on an offender for a felony shall consider and may impose any sanction or
combination of sanctions on the offender that are provided in RC 2929.14 to 2929.18. The
sentence shall not impose an unnecessary burden on state or local government resources.
(B) Findings Re F-4s & F-5s
(2) In sentencing an offender for a fourth or fifth degree felony, other than certain drug
offenses, OVI, other mandatory terms, or when otherwise specified in this section, the
sentencing court shall determine whether any of the following apply:

(a) In committing the offense, the offender did any of the following:

e Caused physical harm to a person;

e Attempted to cause or made an actual threat of physical harm to a person with a
deadly weapon;

o Attempted to cause or made an actual threat of physical harm to a person, and the
offender previously was convicted of an offense that caused physical harm to a
person.

(b) The offender held a public office or position of trust and the offense related to that

office or position; the offender’s position obliged the offender to prevent the offense or to

bring those committing it to justice; or the offender's professional reputation or position
facilitated the offense or was likely to influence the future conduct of others.

(c) The offender committed the offense for hire or as part of an organized criminal

activity.

(d) The offense is a sex offense under RC 2907.03, 2907.04, 2907.05, 2907.22, 2907.31,

2907.321, 2907.322, 2907.323, or 2907.34.

(e) The offender, at the time of the offense, was serving or previously served a prison

term.

(f) The offender committed the offense while under a community control sanction or while

released from custody on a bond or personal recognizance.

(g) The offender committed the offense while in possession of a firearm.

2)

(a) If the court determines that division (B)(1) applies and, after considering the factors

set forth in RC 2929.12, concludes that a prison term is consistent with the purposes and

principles of sentencing set forth in RC 2929.11, the court shall impose a prison term.

(b) Except as provided in division (E), if the court determines that division (B)(1) does not

apply and, after considering the factors set forth in RC 2929.12, concludes that

community control is consistent with the purposes and principles of sentencing set forth
in RC 2929.11, the court shall impose one or more community control sanctions.

(c) Otherwise the court shall comply with the purposes and principles of sentencing under

RC 2929.11 and with RC 2929.12.

(C) F-3s Unless the offense carries a mandatory prison term, in determining whether to impose a
prison term for a third degree felony or a felony drug offense that is specified as being subject to
this division, the court shall comply with the purposes and principles of sentencing under RC
2929.11 and with RC 2929.12.

28



(D) Presumption for F-1s & F-2s, Etc.
(1) Unless the offense carries a mandatory prison term, for a first or second degree felony, or
for a felony drug offense or any other offense for which a presumption in favor of a prison
term applies, it is presumed that a prison term is necessary to comply with the purposes and
principles of sentencing under RC 2929.11.
(2) Notwithstanding the presumption under division (D)(1), the court may impose one or more
community control sanctions instead of a prison term on an offender for which a presumption
in favor of a prison term is specified as being applicable if it determines both of the following:

(a) One or more community control sanctions would adequately protect the public from
future crime, because the applicable factors under RC 2929.12 indicating a lesser
likelihood of recidivism outweigh the applicable factors under that section indicating a
greater likelihood of recidivism.

(b) One or more community control sanctions would adequately punish the offender,
because one or more factors under RC 2929.12 indicating that the offender's conduct
was less serious than conduct normally constituting the offense outweigh the applicable
factors under that section indicating that the offender's conduct was more serious than
conduct normally constituting the offense.

(E) Certain Drug Offenses
(1) Unless the offense carries a mandatory prison term, for any drug offense under Chapter
2925 that is a third, fourth, or fifth degree felony, the applicability of division (B), (C), or (D)
shall be determined as specified in that chapter.
(2) If a felon violates the conditions of a community control sanction solely by producing
positive results on a drug test, the court, as punishment for the violation, shall not order that
the offender be imprisoned unless the court determines on the record either of the following:

(a) The offender had been ordered to participate in a drug treatment program, in a drug
education program, or in narcotics anonymous or a similar program, and the offender
continued to use illegal drugs after a reasonable period of participation in the program.
(b) The imprisonment of the offender for the violation is consistent with the purposes and
principles of sentencing in RC 2929.11.

Prison Terms—§2929.14

The list of offenses and activities carrying mandatory prison terms from
current §2929.13(F) to division (B) of this section, where it more logically
fits. This would make §2929.14 the Chapter’s longest section, but the
increases are offset by mechanical changes.

As for Foster, this draft reconciles the oddities regarding repeat violent
offenders (RVO) and consecutive sentences in a manner consistent with
the spirit of the case. For example:

Regarding the findings required before imposing discretionary
consecutive sentences, Foster's meaning is clear. But the
application is difficult. Current §2929.14(E)(4)—(D)(3) below—
requires findings not allowed under Foster. In 97, Foster says the
division should be severed in its entirety. But, to do so goes beyond
Foster and repeals the sentencing court’s authority to order
consecutive sentences. Applying the spirit, not the letter, of Foster,
the draft saves consecutive sentencing while eliminating the
offending findings.
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The Court stated in Syllabus #5 that the RVO and major drug
offender (MDO) “specifications ... are unconstitutional.” In reality,
the specifications are not the problem. They merely make clear that
the judge or jury must make the RVO and MDO findings beyond a
reasonable doubt before sentencing. That’s probably why, in
providing a remedy, the Court does not sever the specifications.
The problem was the findings required by §2929.14 in RVO and
MDO cases, once the specifications were proved.

Foster found unconstitutional and severed the mandatory RVO and
MDO provisions. Of course, the Court didn’t intend to completely
remove the relevant RVO and MDO penalties, merely the required
findings. As it noted, “The excised portions remove only the
presumptive and judicial findings that relate to ‘upward
departures,’ that is, the findings necessary to increase the
potential prison penalty.” Thus, this draft retains the general
language on mandatory RVOs in (D)(2)(b) and MDOs in (D)(3)(b).

§2929.14. Prison Terms—Showing Amendments

(A) Basic Ranges. Except as-provided-n-division{C){BH1)ABH2HABH3)HPHAAPHE)BKE)
{G)-or{L)-of this section-and-exceptinrelation-to-an-offense forwhich when a sentence of death
or life imprisonment iste or a sentence as a sexually violent predator must be imposed, if the
court impesing-a-sentence-upon-an-offenderforafelony elects or is required to impose a prison
term en-the-offenderpursuantto for a felony under this chapter, the court shall impose a definite

prisen term that-shall-be-one-of the following as follows:
(1) For a feleny-of-the first degree felony, the prison term shall be three, four, five, six, seven,

eight, nine, or ten years.

(2) For a feleny-of-the second degree felony, the prison term shall be two, three, four, five,
six, seven, or eight years.

(3) For a feleny-of-the third degree felony, the prison term shall be one, two, three, four, or
five years.

(4) For a feleny-of-the fourth degree felony, the prison term shall be six, seven, eight, nine,
ten, eleven, twelve, thirteen, fourteen, fifteen, sixteen, seventeen, or eighteen months.

(5) For a felony-of-the fifth degree felony, the prison term shall be six, seven, eight, nine, ten,
eleven, or twelve months.

{B) Guidance on Shortest Term [Struck by Foster.] Exeept—as—pmwded—m—m%@n—ée)—@}ee-
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(B) Mandatory Prison Terms [This division is not strictly necessary, but is useful as a list of
mandatory prison terms in one place. It moves from current §2929.13(F). In formal bill form, this
would all appear stricken from the former section and inserted as wholly new law here. It is
included here as it would have been amended as part of §2929.13 to allow you to see how it was
shortened. Also, offense names are used in cross-references instead of section references for

quicker recognition.] Netwithstanding-divisions{A)-to{E)-of this-section;-the The court shall
|mpose a mandatory prrson term or terms under seeﬂen&ggzg%e@—seqm%gzg%

Revrsed—@ede [the non- reductlon phrase WouId be made part of the defrnrtron of “mandatory
prison term” in current 2929.01(Y), saving space here and elsewhere] relevant sentencing

statutes for any of the following offenses [reordered to group similar offenses]:
(1) Aggravated murder when death is not imposed or murder;
(2) Felonious assault, aggravated assault, or assault, when the victim is a peace officer or an
investigator of the bureau of criminal identification and investigation and the victim suffered
serious physical harm [clarified & moved from current (7)];
(3) Any other first or second degree felony if the offender has a prior conviction for
aggravated murder, murder, any first or second degree felony, or an offense under an
existing or former law of this state, another state, or the United States that is or was
substantially equivalent to one of those offenses [streamlined & moved from current (6)];
(4) Any third degree felony involuntary manslaughter, or any attempt to commit a second
degree felony offense of violence that involved attempted or actual serious physical harm to a
person, if the offender has a prior conviction for aggravated murder, murder, involuntary
manslaughter, rape, the former offense of felonious sexual penetration, another first or
second degree felony that resulted in death or physical harm to a person, complicity in or an
attempt to commit any of those offenses, or an offense under existing or former law of this
state, another state, or the United States that is substantially equivalent to those offenses;
[streamlined from current (7)]]
(5) Any rape
vietim;-er-an [in current (F)(2)]
(6) An attempt to commit rape if, had the effender rape been completed therape-thatwas
attempted, the offender would have been subject to a-sentence-of any term of life
imprisonment erlife-imprisonment-without-parole-fortherape [in current (2)];
£3)(7) Gross sexual imposition ersexualbattery, if the victim is under age thirteen years-of
age and iany one of the fellowing conditions in RC 2907.05(A)(4)(a) or (b) [already covers
the following] applies:

the—\,Lrekettrenr [Note: The Commission has several concerns about these condrtrons including:
whether one offense should be singled out for greater corroboration; whether corroboration
makes it more difficult to take a plea (since the likelihood of corroboration is still uncertain) or
chills the right to trial by jury; and whether it causes confusion about a mandatory sentence
once the offender reaches prison, since corroboration isn't likely to be in the record.]

{e)}Regarding-sexual (8) Sexual batterys; if the victim is under age thirteen and either of the

following applies:
{(a) The offense was committed prierte before August 3, 2006, the offender previously
was-convicted-of-orpleaded-guilty-te has a prior conviction for rape, the former offense of

felonious sexual penetration, or sexual battery, and the victim of the previous offense was

under age thirteen years-of-age.
{d(b) The offense was committed on or after August 3, 2006.
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(9) Any offense for which the offender is found to be a sexually violent predator [streamlined
& moved from current (11)];
(10) Repeat failure to reqrster under the SORN Law when requrred by RC 2950.99;

{4%@ A felony .

nvoluntary
manslauqhter aggravated vehrcular homrcrde vehrcular homrcrde aggravated vehicular
assault, or vehicular assault, when the offender was under the influence of alcohol or drugs
or when otherwise required by statute [assaults against peace officers fleshed out & moved
to (2)];
(12) Operating a vehicle under the influence of alcohol or drugs when the offender is
convicted of a RC 2941.1413 specification for having five prior OVI offenses in twenty years;
@(1_3) A first, second, or third degree felony drug offense forwhich-section2925.02;

moved to (4)]

[Current (F)(8), (9), (13), & (14) cover certain specifications, but do not mention other specs
carrying mandatory prison terms. Since the list grows during each legislative session, we
suggest the following shorthand descrlptlon ]

the—bedy—armer— [see (12) above]
{20)(15) Corrupt activity in violation of seetion RC 2923.32 of-the-Revised-Code when the

most serious offense in the pattern of corrupt activity thatis-the-basis-ofthe-offense is a
felen%ef—the first degree felony

section lllegally conveying improper items, if the offender is an officer or employee of the

department of rehabilitation and correction, as provided in RC 2921.36.
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@5)(17) Krdnapprng, in the crrcumstances specrfled in sectron 2971. 03 of the-Revised-Code

; [unnecessary clause].
éD)(_) Surpenaltles
(1) Gun Specs
(a) Except as provided in division {B}(C)(1)(e) oefthis-section, if an a felony offender whe
ts—eenweted—ef—eppfeads—gu#ty—te—ef—a—fefeny

also is eonvicted-of-orpleads gwlty to ofa
Revised-Code firearm specification, the court shall impose entheoffender one of the
following mandatory prison terms:
(i) A prison term of six years ifthe-specification-is-of the type-desecribed-in-section for
a RC 2941.144 ofthe Revised-Code specification that charges the offender with
having afirearm-thatis an automatic firearm or thatwas a firearm equipped with a

firearm muffler or silencer on-or-aboutthe-offendersperson-orunderthe-offenders
eontrol while committing the felony;

(i) A prison term of three years if-the-specification-is-of-the-type-described-in-section
for a RC 2941 145 ef—the—Rewsed—Gede Qecmcatlo n that charges the offender Wlth

Whtfe—eensfmtttmg—the—e#ense—and dlsplaylng the—ftrearm brandlshlng the—ﬁrearm

indicating thatthe-offenderpossessed the-firearm possession of, or using it a firearm
to facilitate the offense;

(i) A prison term of one year if-the-specification-is-of the-type-deseribed-in-section for
a RC 2941.141 ofthe Revised-Code specification that charges the offender with
having a firearm on or about the offender's person or under the offender's control
while committing the felony.

(b) L|m|tat|on

an offender under division éD)(_)(l)(a) through (f) efthis-seetion for felonies committed
as part of the same act or transaction, unless authorized by division (C)(1)(c) or (d).

[Subject to change in pending S.B. 184.]

(c) Drive-By Add-On Execeptasprovided-in-division{B}(1)(a)of thissectionif If an
offender who is eonvicted-of-orpleads guilty to-a~vielation-of improperly discharging a
firearm under section RC 2923.161 of the-Revised-Code or to of a felony that includes, as
an essential element, purposely or knowingly causing or attempting to cause the death of
or physical harm to another, also is eonvicted-of erpleads guilty to of a specification-of
the-type-described-in-section RC 2941.146 ofthe-Revised-Code specification that
charges the offender with committing the offense by discharging a firearm from a motor
vehicle ether—than—a—manufaetureel—heme the court after |mposmg a prlson term en—the

[d|tto re
“mandatory prrson term“] Areeurt—shaffnet—mqpeseumereth&neneuaddmm-pﬂsenm
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sameaeteer—transaetrerk [Covered by (C)(l)(b) ] lteareeurt—rmposesﬂa#addmonal—pnsen

covered by reference to (C)(1)(a) 2 sentences earlier.]
(d) Body Armor Add-On If an offender who is eenvicted-of-or-pleads guilty te-an of a
felony offense of violence thatrsa#etony also is convicted-of erpleads guilty te of a
section RC 2941.1411 efthe-Revised-Code
specification that charges the offender with wearing or carrying body armor while
committing the feleny offense efviolenee, the court shall impose en-the-offender a

mandatory prlson term of two years Iheprrsen%rm—s&rmpesed—shalmot—b&redueed

#epfelenres—eemmtted—as—parpef—me—same—aet—eptransaenen— [Covered by (C)(l)(b) ] h‘—a
The court impeses-an-additional may impose a prison term under this division in addition
to a prison term |moosed under drvrsron éD}(_)(l)(a) or (c) of—thrs—seeﬂen—theceuw:ret

(e) Exceptrons The court shaII not |mpose any et—the addrtronal prrson terms desenbed—rn

under division (C)(1){a)-efthis-section-orany-of the-additional-prison-terms-desecribed-in
division{D){1){e)-of this-section-upon-an-offenderfora-viclation-of if the underlying

offense is carrying a concealed weapon under section RC 2923.12 or a liguor premises
firearm violation under 2923.123 ef-the-Revised-Code.
[ﬂ]The court shaII not |mpose any of the add|t|onal prlson terms desenbed—morvrsren

éD}QQ(e)—et—tms—seeuen—upen—an—eﬁender—fepa—welauen—ef if the underlyrnq offense is
having a weapon under a disability under seetionr RC 2923.13 ofthe-Revised-Code

unless all both of the following apply:
o The offender previously has been convicted of aggravated murder, murder, or
any felony-ofthe first or second degree felony.
o {i} Less than five years have passed since the offender was released from prison
or post-release control, whichever is later, for the prior offense.
() Shooting at Peace Officers If an offender is convicted-of-orpleads guilty te of a
felony that includes, as an essential element, causing or attempting to cause the death of
or physical harm to another and also is convicted-of er-pleads guilty to of a specification
of-the-type-described-in section RC 2941.1412 of the-Revised-Code specification that
charges the offender with committing the offense by discharging a firearm at a peace
officer-as-defined-in-section2935-01-of the Revised-Code or a corrections officer as
detrned—rn—seetron—zg41—144r2—of—the—Revrsed—Gode the court a#ter—rmpesrngua—pnson%erm

[covered in the consecutive ruIes below] shall impose an addrtronal mandatory prison

term of seven years upen%heueﬁendepmat—sha#not—b&redueed-pursuant—te—seetren

fe[emesreemrmtted—as—part_ef—the—sameaet_or—transaetrew [Covered by (C)(l)(b) ] If a
court imposes an additional prison term en-an-offender under this division (B} -ofthis
sectionrelative-to-an-offense, the court shall not impose a prison term under division
B} C)(1)(a)or(c) of this-section relative to the same offense.

(2) Repeat Violent Offenders
(a) Discretionary RVOs [Amended to reflect the spirit of Foster despite reenactment by
HB 95.] If division {B}(C)(2)(b) efthis-section does not apply, the court may impose en-an
offender, in addition to the longest prison term authorized or required for the offense, an
additional definite prison term of one, two, three, four, five, six, seven, eight, nine, or ten
years if all of the following criteria are met:
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(i) The offender is convicted-of-orpleads guilty te of a specification-of-the type
described-in-section RC 2941.149 ofthe Revised-Code thatthe offenderis-a repeat

violent offender specification.
(i) The offense-of-which-the offender is eonvicted-orto-which-the-offender-currently
pfeads guilty is-aggravated of any of the following:

Adggravated murder, murder, terrorism, or a first degree felony offense of
violence, and the court does not impose a sentence of death or life imprisonment

wrthout parole—murder;terrensmandtheeearedoemqet—rmpeseea—senteneeuof

wrtheut—parele—epany when Qermrtted,
o Any feleny-efthe second degree thatis-an felony offense of violence and when

the trier of fact finds that the offense involved an attempt to-cause or a threat to
cause serious physical harm to a person or resulted in serious physical harm to a
person.

(iii) The court imposes the longest prison term for the offense that is not life

imprisenment without parole.

[Reflects spirit of Foster.] {iv)}-TFhe-courtfinds-that the-prison-terms-imposed-pursuant

(b) Mandatory RVOs [Frndrngs severed by Foster and removed by HB 95 ] The court
shall impose on an offender the longest prison term authorized or required for the offense
and shall impose on the offender an additional definite prison term of one, two, three,
four, five, six, seven, eight, nine, or ten years if all of the following criteria are met:
(i) The offender is convicted-of-orpleads guilty te of a specification-of-the type
described-in-section RC 2941.149 ofthe-Revised-Code-that the-offenderis-a repeat
violent offender specification.
(i) Fhe-offenderwithin Within the preceding twenty years, the offender has been

convicted-of-orpleaded-guilty-te three or more convictions for offenses described in
dwrsren—(DD}ela—of—seetron RC 2929 01 ef—the—Revrsed—Gede |nclud|ng all-offenses

pleaded—gurfty whether prosecuted together or separately
(i) The eﬁenseepeﬁense&ef—\,vhrehthe offender is convicted er—tewh+eh4he

senous—phwreal—harm%a—persen of any of the offenses referred to in drvrsron

(CY(2)(a)(ii).
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(c) For purposes of division {B)}(C)(2)(b) efthis-section, two or more offenses committed
at the same time or as part of the same act or event shall be considered one offense, and
that one offense shall be the offense Wrth the greatest penalty

(d) A
epehapte%}ze—ef_the—Re\Ased—Gede [Drtto re “mandatory pnson term” ] Iheeﬁender .

pneptethepnsentermrmpesedfer—th&unde%ng@ffens& [Covered by (D) below]
{e) [Struck by Foster.] When-imposing-a-sentence-pursuant-to-division{B}{2)(a)-or{b)of
this-section,-the-courtshall state-its-findings-explaining- the-impesed-sentence-

(3) Major Drug Offenders, Certain Corrupt Actlvrtres & Attempted Rapes

a—vrelatren—ef—seeuen—zggg—gz—ef—the-l%ewsed-eede—lf—the The court shall impose a

mandatory prison term of ten years in all of the following situations, unless a longer
prison term is otherwise required:

e If an offender commits a vielation-of drug offense under section RC 2925.03 or
2925.11 ofthe Revised-Code and that section classifies the offender as a major
drug offender and requires the imposition of a ten-year prison term en-the
offenderifthe;

o |f an offender commits a felony vielation-of drug offense under section RC
2925.02, 2925.04, 2925.05, 2925.36, 3719.07, 3719.08, 3719.16, 3719.161,
4729.37, or 4729.61, division{C)-er(B)-efsection RC 3719.172(C) or (D),

division(C)-ef section 4729.51(C), or division{J)-of section 4729.54(J) ef-the
Revised-Code that includes the sale, offer to sell, or possession of a schedule |

or Il controlled substance, with the exception of marihuana, and the court
imposing sentence upen-the-offender finds that the offender is guilty of a
specification-of the-type-described-in-section RC 2941.1410 of the Revised-Code
ehargrngthat—theeﬁender—rsa major drug offender—lf pecrfrcatron,

offender is gurlty of corrupt activity Wlth the most serious offense in the pattern of
corrupt activity being a felony-ofthe first degree,—orif felony;

o If the offender is guilty of an attempted vielation-of section-2907.02-of the
Revised-Ceode rape and, had the offender completed the violation of section RC

2907.02 of the Revised-Code-that was-attempted, the offender would have been
subject toa @y sentence of Irfe |mpr|sonment er—l#eurmpnsenment—wmheut—parele

Gede [dltto re “mandatory prison term”]
(b) [Findings severed by Foster.] The court imposing a prison term en-an-effender under

division {B}(C)(3)(a) ef-this-section-may has discretion to impose an additional prison
term of one, two, three four, five, srx seven, eight, nine, or ten years—tftheeeurt—mth

(4) Gang Spec [Streamlined & moved from current (1).] If an offender who is guilty of a felony
offense of violence also is quilty of a RC 2941.142 criminal gang specification, the court shall
impose an additional prison term of one, two, or three years.

(5) School Zone Spec [Streamlined & moved from current (J).] If an offender who is guilty of
aggravated murder, murder, or a first, second, or third degree felony offense of violence also
is guilty of a RC 2941.143 school safety zone specification, the court shall impose an
additional prison term of two years.

(49 Felony OVIs [See new §2929. 143 ] lf—thee#ender—rs—bemg—senteneed—fer—ertmrd—epfeurth




E(D) Consecut|ve Sentences

(1) Specs (a)-Subjectto-division{EX{b)-of thissectionif If a mandatory prison term is
|mposed Hpenaneﬁender—puﬁu&nt—te under d|V|S|on {D} @(a)—eﬁh;s—seeﬂen#er—hawnga

serve any the mandatery—pnsen term mqpesed—uﬂder—eﬂher—dnﬂsen consecutlvely to any
other mandatory prison term imposed under-either-division-or-under-division{(DY{1{d)-of this

section, consecutlvely to and prior to any prlson term |mposed for the underlylng felony
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Code, and consecutively to any other prison term or mandatory prison term previously or
subsequently |mposed 4poR on the offender.

e#ender— [Merged mto above 1.]

(2) Other Mandatory Consecutives The following offenders shall serve any new prison term

imposed consecutively to any term being served and to any other prison term previously or

subsequently imposed on the offender:
(a) H-an-offenderwheo-isan An inmate in a jalil, prison, or other residential detention
facility vielates who commits aggravated riot, riot, escape, or aiding escape or resisting
authority under seetion RC 2917.02, 2917.03, 2921.34, or 2921.35 efthe-Revised-Code,
i an offender whe-is under detention at a detention facility who commits a felony weapon
under detention violation under of section RC 2923.131 ofthe Revised-Code, or if-an
offenderwho-is an inmate in-ajaiprison-orotherresidential- detentionfacility or is
offender under detention at a detention facility who commits another felony while the
offender is an escapee in vrolatlon of section RC 2921. 34 ef—the—Rewsed—Geele—any

or-subsequently-impesed-upon-the-offender:;
{3)(b) f-aprisonterm-is-imposed-fora-violation-of division{(B)-of Any person who commits

aggravated robbery of a law enforcement officer’'s weapon under seetion RC 2911.01(B)
ofthe Revised-Code, a-violation-of division-(A)-of theft under seetion RC 2913.02(A) of
the-Revised-Code-in-which when the stolen property is a firearm or dangerous ordnance,
or a-felony vielatien-of-division{B)-of failure to comply with a police officer under section
RC 2921.331(B) ofthe-Revised-Code, the-offendershall-serve-that prison-term

{4)(3) Discretionary Consecutives [Foster called for severing this entire division, which
would remove authority to impose consecutive terms. The draft instead severs the findings
formerly required before imposing certain consecutive terms.] If multiple prison terms are
imposed on an offender for convictions of multiple offenses, the court may require the
offender to serve the prrson terms consecutrvely #—theeeurt—ﬁnds#qat—theeenseeuwe
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imposed- [If necessary, this can be covered by the defrnrtron of “prrson term” or “stated
prison term”]
{F)}(E) Post-Release Control
(1) Mandatory PRC If a court imposes a prison term for a felony-ofthe first or second degree
felony, ferafelony-ofthe second-degree; for a any felony sex offense, or for a feleny-ofthe
third degree felony thatis-hotafelony-sex-offense-and in the commission of which the

offender caused or threatened to cause physical harm to a person, it shall include in the
sentence a requirement that the offender be subject to a period of post-release control after
the offenders release from |mpr|sonment—m—aeeerdanee—m¥h—that—dr¥rsren H-a-courtimposes
ivision-on On or after July 11,
2006 the farlure of a court to |nclude a post release control requirement in the sentence
pursuant-te under this division does not negate, limit, or otherwise affect the mandatory

period of post-release control that—r&requrred—fer—thee#ender under drvrs+en—€B)—ef—seetren RC
2967.28(B) e#the—Rewsed—Gede

pes{—releaseeemrel- [Merged into new (3) below]
(2) Discretionary PRC If a court imposes a prison term for a feleny-ef-the third, fourth, or fifth

degree felony that is not subject to division {F}(E)(1) efthis-section, it shall include in the
sentence a requirement that the offender be subject to a period of post-release control after
the offender's release from imprisonment, in-acecerdance-with under that division, if the parole
board determines that a period of post-release control is necessary.
(3) Correcting Failure to Notify Seetieh RC 2929.191 ofthe Revised-Code applies if, prior
te before July 11, 2006, a court imposed a sentence including a prison term of a type
described in this division (E)(1) or (2) and failed to include in the sentence pursuantto-this
division a statement regarding post-release control. [Split from current (2) to apply to (1) & (2)
and cut redundancy.]

{&)(F) Sexual Predator Sentencing The court shall impose sentence upen-the-offenderin

aeeerdaneewrth—seeﬂen under the RC 2971 03 ef—the—Rewsed—Gede—and—Gh&pter—zgll—eHhe

exual predator

Qrowsuon s if any of the followrng apply
(1) A person is eonvicted-of-or-pleads guilty te of a violent sex offense or a designated
homicide, assault, or kidnapping offense, and, in relation to that offense, the offender is
adjudicated a sexually violent predator.

(2) A person is convicted-of-or-pleads guilty to of a violation of divisien-{A} L) (b)-efsection RC
2907.02(A)(1)(b) ef the-Revised-Code committed on or after January 2, 2007, and either the
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court does not impose a sentence of life without parole when-authorized-pursuant-to-division

{B)ofsection under RC 2907.02(B) ofthe Revised-Code, or division{B}-of section-2907.02of
the-Revised-Code that division provides that the court shall not [?] sentence the offender

pursuantte-section under RC 2971.03 ef-the-Revised-Code.
(3) A person is eonvicted-of-orpleads guilty te of attempted rape committed on or after

January 2, 2007, and a specification-of- the-type-described-in-section RC 2941.1418,
2941.1419, or 2941.1420 ef-the Revised-Code attempted rape specification.

(4) A person is eonvicted-of-or-pleads guilty to-a-vielation-ef-section of kidnapping under RC
2905.01 ofthe-Revised-Code committed on or after the effective date of this amendment, and
that section requires the court to sentence the offender pursuantto-section under RC
2971.03 efthe-Revised-Ceode.

(5) A person is eonvicted-of-erpleads guilty te of aggravated murder committed on or after
the effective date of th|s amendment and dwtswq—éA}éza{b}eﬁ—ef—seeeen RC
2929.022(A)(2)(b)(ii),

EX ) (d)-of seetion 2929.03(A)(1)(e), (C)(l)(a)(v) (C)(Z)(a)(u) (D)(Z)(b) (D)(3)(a)(|v) or

(E)(1)(d), or divisien{A)-or{B)-ofsection 2929.06(A) or (B) efthe Revised-Code requires the

court to sentence the offender pursuantto-division{B}3)-ef seetion under RC 2971.03(B)(3)
ofthe Revised-Code.

(6) A person is eenvicted-ef-or-pleads guilty te of murder committed on or after the effective
date of this amendment, and divisien{(B}{2)-ef section RC 2929.02(B)(2) ofthe-Revised-Code
requires the court to sentence the offender pursuantto-section RC 2971.03 of the-Revised

person-is-confined-in-a state-correctionakbinstitution: [Covered by §5120 163 WhICh teIIs DRC to
examine new inmates for contagious diseases.]
[The next 2 dIVISIOI’]S move to new (B)(4) & (5) above ]

term-imposed-for-the-underlying-offense-

{#<(G) Theme Prison Referrals At the-time-of sentencing, the court may recommend the
offender for placement in a pregram-of shock incarceration program under seetior RC 5120.031
ofthe Revised-Code or forplacement in an intensive program prison under sectior RC 5120.032
ofthe-Revised-Code, disapprove placement of the offender in a either program efsheck

incarceration-or-an-intensive-program-prison-of-that-nature, or make no recommendation en

[1] In no case shall the department of rehabilitation and correction place the offender in a either
program e+prisen-of that-rature unless the department determines as-speeified-in-section
5120.031-6r5120.032-of the Revised-Code,-whicheveris-applicable; that the offender is eligible
for the placement under seetion RC 5120.031 or 5120.032.

If the court disapproves placement of the offender in a either program erprisen-of that-nature, the
department efrehabilitation-and-coerrection shall not place the offender in any the program ef

shoekincarceration-orintensive-program-prison.
If the court recommends placement of the offender in a either program ef-sheck-incarceration-or
inan-intensive-program-prisen; and if the offender is subsequently placed in the recemmended
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program etprisen, the department shall notify the court of the placement and shall include with
the notice a brief description of the placement.

If the court recommends placement of the offender in a either program ef-sheck-incarceration-or
inan-intensive-program-prison and the department does not subsequently place the offender in
the recommended program er-prisen, the department shall send-a-netice-to notify the court
indicating why the offender was not placed in the recommended program erprisen.

If the court does not make a recommendation under this division with respect to an offender and if
the department determines as-specified-in-sectioh-RC-5120.031-0r 5120.032-of the Revised
Codewhicheveris-applicable; [covered above & below] that the offender is eligible for placement
ina program or prrson of that nature, the department shall screen the offender anel—determme—rt

e#eneler—ls—surted If there is an ava|lable program ef—sheelerneareeratlener—a#mtensweupregram
prisen for which the offender is suited, the department shall notify the court of the proposed

placement ef-the-offender as specified in seetion RC 5120.031 or 5120.032 efthe-Revised-Code
and shall include with the notice a brief description of the placement. The court shall have ten
days from receipt of the notice to disapprove the placement.

{5)(H) Certain Vehicular Homicides If a person is-cenvicted-of-orpleads-guilty-to commits
aggravated vehicular homicide in-vielation-ef-division{A}1)-of seetion under RC 2903.06 ofthe

Revised-Code-and-division(BY{2)}{c)-of that section-applies, the person shall be sentenced
pursuantto under section RC 2929.142 of the-Revised-Code, when applicable.

Here is how §2929.14 would look if the amendments were made.

§2929.14. Prison Terms—As Amended
(A) Basic Ranges. Except when a sentence of death or life imprisonment or a sentence as a
sexually violent predator must be imposed, if the court elects or is required to impose a prison
term on a felony offender under this chapter, the court shall impose a definite term as follows:
(1) For afirst degree felony, the prison term shall be three, four, five, six, seven, eight, nine,
or ten years.
(2) For a second degree felony, the prison term shall be two, three, four, five, six, seven, or
eight years.
(3) For a third degree felony, the prison term shall be one, two, three, four, or five years.
(4) For a fourth degree felony, the prison term shall be six, seven, eight, nine, ten, eleven,
twelve, thirteen, fourteen, fifteen, sixteen, seventeen, or eighteen months.
(5) For a fifth degree felony, the prison term shall be six, seven, eight, nine, ten, eleven, or
twelve months.
(B) Mandatory Prison Term Offenses The court shall impose a mandatory prison term or terms
under relevant sentencing statutes for any of the following offenses:
(1) Aggravated murder when death is not imposed or murder;
(2) A felonious assault, aggravated assault, or assault, when the victim is a peace officer or
an investigator of the bureau of criminal identification and investigation and the victim
suffered serious physical harm;
(3) Any other first or second degree felony if the offender has a prior conviction for
aggravated murder, murder, any first or second degree felony, or an offense under an
existing or former law of this state, another state, or the United States that is or was
substantially equivalent to one of those offenses;
(4) Any third degree felony involuntary manslaughter, or any attempt to commit a second
degree felony offense of violence that involved attempted or actual serious physical harm to a
person, if the offender has a prior conviction for aggravated murder, murder, involuntary
manslaughter, rape, the former offense of felonious sexual penetration, another first or
second degree felony that resulted in death or physical harm to a person, complicity in or an
attempt to commit any of those offenses, or an offense under existing or former law of this
state, another state, or the United States that is substantially equivalent to those offenses;
(5) Any rape;
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(6) An attempt to commit rape if, had the rape been completed, the offender would have been
subject to any term of life imprisonment;
(7) Gross sexual imposition, if the victim is under age thirteen and one of the conditions in RC
2907.05(C)(2)(a) or (b) applies.
(8) Sexual battery if the victim is under age thirteen and if either of the following applies:
(a) The offense was committed before August 3, 2006, the offender has a prior conviction
for rape, the former offense of felonious sexual penetration, or sexual battery, and the
victim of the previous offense was under age thirteen.
(b) The offense was committed on or after August 3, 2006.
(9) Any offense for which the offender is found to be a sexually violent predator;
(10) Repeat failure to register under the SORN Law when required by RC 2950.99;
(11) A felony involuntary manslaughter, aggravated vehicular homicide, vehicular homicide,
aggravated vehicular assault, or vehicular assault, when the offender was under the influence
of alcohol or drugs or when otherwise required by statute;
(12) Operating a vehicle under the influence of alcohol or drugs when the offender is
convicted of a RC 2941.1413 specification for having five prior OVI offenses in twenty years;
(13) A first, second, or third degree felony drug offense, when required by statute;
(14) Any mandatory prison term imposed for a conviction on a specification under Chapter
2941;
(15) Corrupt activity in violation of RC 2923.32 when the most serious offense in the pattern
of corrupt activity is a first degree felony;
(16) lllegally conveying improper items, if the offender is an officer or employee of the
department of rehabilitation and correction, as provided in RC 2921.36.
(17) Kidnapping, in the circumstances specified in section 2971.03.
(C) Surpenalties
(1) Gun Specs
(a) Except as provided in division (C)(1)(e), if a felony offender also is guilty of a firearm
specification, the court shall impose one of the following mandatory prison terms:
(i) A prison term of six years for a RC 2941.144 specification that charges the
offender with having an automatic firearm or a firearm equipped with a muffler or
silencer while committing the felony;
(ii) A prison term of three years for a RC 2941.145 specification that charges the
offender with displaying, brandishing, indicating possession of, or using a firearm to
facilitate the offense;
(iii) A prison term of one year for a RC 2941.141 specification that charges the
offender with having a firearm on or about the offender's person or under the
offender’s control while committing the felony.
(b) Limitation A court shall not impose more than one prison term on an offender under
division (C)(1)(a) through (f) for felonies committed as part of the same act or transaction,
unless authorized by division (C)(1)(c) or (d).
(c) Drive-By Add-On If an offender who is guilty of improperly discharging a firearm
under RC 2923.161 or of a felony that includes, as an essential element, purposely or
knowingly causing or attempting to cause death or physical harm to another, also is guilty
of a RC 2941.146 specification that charges the offender with committing the offense by
discharging a firearm from a motor vehicle, the court, after imposing a prison term under
division (C)(1)(a), shall impose an additional mandatory prison term of five years.
(d) Body Armor Add On If an offender who is guilty of a felony offense of violence also
is guilty of a RC 2941.1411 specification that charges the offender with wearing or
carrying body armor while committing the offense, the court shall impose a mandatory
prison term of two years. The court may impose a prison term under this division in
addition to a prison term imposed under division (C)(1)(a) or (c).
(e) Exceptions The court shall not impose any of the additional prison terms under
division (C)(1) if the underlying offense is carrying a concealed weapon under RC
2923.12 or a liquor premises firearm violation under RC 2923.123.
The court shall not impose any of the additional prison terms if the underlying offense is
having a weapon under a disability under RC 2923.13 unless both of the following apply:
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e The offender previously has been convicted of aggravated murder, murder, or
any first or second degree felony.

e Less than five years have passed since the offender was released from prison or
post-release control, whichever is later, for the prior offense.

() Shooting at Peace Officer If an offender is guilty of a felony that includes, as an
essential element, causing or attempting to cause death or physical harm to another and
also guilty of a RC 2941.1412 specification that charges the offender with committing the
offense by discharging a firearm at a peace or corrections officer, the court, shall impose
an additional mandatory prison term of seven years. If a court imposes an additional
prison term under this division, the court shall not impose a prison term under division
(C)(2) relative to the same offense.

(2) Repeat Violent Offenders
(a) Discretionary RVOs If division (C)(2)(b) does not apply, the court may impose, in
addition to the longest prison term authorized or required for the offense, an additional
definite prison term of one, two, three, four, five, six, seven, eight, nine, or ten years if all
of the following criteria are met:

(i) The offender is guilty of a RC 2941.149 repeat violent offender specification.

(ii) The offender is guilty of any of the following:

e Aggravated murder, murder, terrorism, or a first degree felony offense of
violence, and the court does not impose a sentence of death or life imprisonment
without parole when permitted;

e Any second degree felony offense of violence when the trier of fact finds that the
offense involved an attempt or threat to cause serious physical harm to a person
or resulted in serious physical harm to a person.

(iii) The court imposes the longest prison term for the offense that is not life without

parole.

(b) Mandatory RVOs The court shall impose the longest prison term authorized or
required for the offense and shall impose an additional definite prison term of one, two,
three, four, five, six, seven, eight, nine, or ten years if all of the following criteria are met:

(i) The offender is guilty of a RC 2941.149 repeat violent offender specification.

(ii) Within the preceding twenty years, the offender has three or more convictions for

offenses described in RC 2929.01, including the current prosecution, whether

prosecuted together or separately.

(i) The offender is convicted of any of the offenses referred to in division (C)(2)(a)(ii).

(c) For purposes of division (C)(2)(b), two or more offenses committed at the same time
or as part of the same act or event shall be considered one offense, and that one offense
shall be the offense with the greatest penalty.

(3) Major Drug Offenders, Certain Corrupt Activities & Attempted Rapes
(a) The court shall impose a mandatory prison term of ten years in all of the following
situations, unless a longer prison term is otherwise required:

o If an offender commits a drug offense under RC 2925.03 or 2925.11 and that
section classifies the offender as a major drug offender and requires the
imposition of a ten-year prison term;

¢ |f an offender commits a felony drug offense under RC 2925.02, 2925.04,
2925.05, 2925.36, 3719.07, 3719.08, 3719.16, 3719.161, 4729.37, or 4729.61,
RC 3719.172(C) or (D), 4729.51(C), or 4729.54(J) that includes the sale, offer to
sell, or possession of a schedule | or Il controlled substance, with the exception
of marihuana, and the court imposing sentence finds the offender guilty of a RC
2941.1410 major drug offender specification;

e |f the offender is guilty of corrupt activity with the most serious offense in the
pattern of corrupt activity being a first degree felony;

o |f the offender is guilty of attempted rape and, had the offender completed the
violation of RC 2907.02, the offender would have been subject to any sentence
of life imprisonment.
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(b) The court imposing a prison term under division (C)(3)(a) has discretion to impose an
additional prison term of one, two, three, four, five, six, seven, eight, nine, or ten years.
(4) Gang Spec If an offender who is guilty of a felony offense of violence also is guilty of a
RC 2941.142 criminal gang specification, the court shall impose an additional prison term of
one, two, or three years.
(5) School Zone Spec If an offender who is guilty of aggravated murder, murder, or a first,
second, or third degree felony offense of violence also is guilty of a RC 2941.143 school
safety zone specification, the court shall impose an additional prison term of two years.
(D) Consecutive Sentences
(1) Specs If a mandatory prison term is imposed under division (C), the offender shall serve
the term consecutively to any other mandatory prison term imposed, consecutively to and
before any prison term imposed for the underlying felony, and consecutively to any other
prison term or mandatory prison term previously or subsequently imposed on the offender.
(2) Other Mandatory Consecutives The following offenders shall serve any new prison term
imposed consecutively to any term being served and to any other prison term previously or
subsequently imposed on the offender:
(a) An inmate in a jail, prison, or other residential detention facility who commits
aggravated riot, riot, escape, or aiding escape or resisting authority under RC 2917.02,
2917.03, 2921.34, or 2921.35, an offender under detention at a detention facility who
commits a felony weapon under detention violation under RC 2923.131, or an inmate or
offender under detention at a detention facility who commits another felony while the
offender is an escapee in violation of RC 2921.34;
(b) Any person who commits aggravated robbery of a law enforcement officer’'s weapon
under RC 2911.01(B), theft under RC 2913.02(A) when the stolen property is a firearm or
dangerous ordnance, or felony failure to comply with a police officer under RC
2921.331(B);
(3) Discretionary Consecutives If multiple prison terms are imposed on an offender for
convictions of multiple offenses, the court may require the offender to serve the prison terms
consecutively or concurrently.
(E) Post-Release Control
(1) Mandatory PRC If a court imposes a prison term for a first or second degree felony, for
any felony sex offense, or for a third degree felony in the commission of which the offender
caused or threatened to cause physical harm to a person, it shall include in the sentence a
requirement that the offender be subject to a period of post-release control after the
offender's release from imprisonment. On or after July 11, 2006, the failure of a court to
include a post-release control requirement in the sentence under this division does not
negate, limit, or otherwise affect the mandatory period of post-release control under RC
2967.28(B).
(2) Discretionary PRC If a court imposes a prison term for a third, fourth, or fifth degree
felony that is not subject to division (E)(1), it shall include in the sentence a requirement that
the offender be subject to a period of post-release control after the offender's release from
imprisonment, under that division, if the parole board determines that a period of post-release
control is necessary.
(3) Correcting Failure to Notify RC 2929.191 applies if, before July 11, 2006, a court
imposed a sentence including a prison term of a type described in division (E)(1) or (2) and
failed to include in the sentence a statement regarding post-release control.
(F) Sexual Predator Sentencing The court shall impose sentence under the RC 2971.03 sexual
predator provisions if any of the following apply:
(1) A person is guilty of a violent sex offense or a designated homicide, assault, or kidnapping
offense, and, in relation to that offense, the offender is adjudicated a sexually violent
predator.
(2) A person is guilty of a violation of RC 2907.02(A)(1)(b) committed on or after January 2,
2007, and either the court does not impose a sentence of life without parole under RC
2907.02(B), or that division provides that the court shall not sentence the offender under RC
2971.03.
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(3) A person is guilty of to attempted rape committed on or after January 2, 2007, and a RC
2941.1418, 2941.1419, or 2941.1420 attempted rape specification.
(4) A person is guilty of kidnapping under RC 2905.01 committed on or after the effective
date of this amendment, and that section requires the court to sentence the offender under
RC 2971.03.
(5) A person is guilty of aggravated murder committed on or after the effective date of this
amendment, and RC 2929.022(A)(2)(b)(ii), 2929.03(A)(1)(e), (C)(1)(a)(v), (C)(2)(a)(ii),
(D)(2)(b), (D)(3)(a)(iv), or (E)(1)(d), or 2929.06(A) or (B) requires the court to sentence the
offender under RC 2971.03(B)(3).
(6) A person is guilty of murder committed on or after the effective date of this amendment,
and RC 2929.02(B)(2) requires the court to sentence the offender RC 2971.03.
(G) Theme Prison Referrals At sentencing, the court may recommend the offender for
placement in a shock incarceration program under RC 5120.031 or in an intensive program
prison under RC 5120.032, disapprove placement of the offender in either program, or make no
recommendation.
In no case shall the department of rehabilitation and correction place the offender in either
program unless the department determines that the offender is eligible for the placement under
RC 5120.031 or 5120.032.
If the court disapproves placement of the offender in either program, the department shall not
place the offender in the program. If the court recommends placement of the offender in either
program and if the offender is subsequently placed in the program, the department shall notify the
court of the placement and shall include with the notice a brief description of the placement.
If the court recommends placement of the offender in either program and the department does
not subsequently place the offender in the program, the department shall notify the court
indicating why the offender was not placed in the program.
If the court does not make a recommendation under this division with respect to an offender and if
the department determines that the offender is eligible for placement in a program or prison of
that nature, the department shall screen the offender. If there is an available program for which
the offender is suited, the department shall notify the court of the proposed placement as
specified in RC 5120.031 or 5120.032 and shall include with the notice a brief description of the
placement. The court shall have ten days from receipt of the notice to disapprove the placement.
(H) Certain Vehicular Homicides If a person is commits aggravated vehicular homicide under
RC 2903.06, the person shall be sentenced under RC 2929.142, when applicable.

New Felony Committed on PRC, etc.—§2929.141

This section was added a few years back by taking S.B. 2 language from
Ch. 2967 and moving it here so it would be more visible to judges,
practitioners, and literate offenders. The intent was to cover post-release
control violators, but the draft was inadvertently made applicable to
parole violators, albeit in uncertain ways. Since removing parole could be
perceived as substantive, it was left in for the time being. The issue is
addressed in DRC’s “omnibus” bill, HB 130.

§2929 141 Post Release Control V|oIator Penalnes—Showmg Amendments

Revi & h fiee 6 Ve [The “In
addltlon to . clause in (A) covers this.] upenmeepepsens On conwctlon e#er—pleere#gemy—te
the for a new felony—theeeert—sha“—mpese—semeneeiepthenew—feleny committed by a person

on post-release control or parole, the court may terminate the term of post-release control if-the

person-is-areleasee and the-court may do either or both of the following fera-persen-who-is
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eitherareleasee-orparolee, regardless of whether the sentencing court eranothercourt-of-this
state imposed the original prison term ferwhich on the person is-en-parole-oris-serving-a-term-of
post-release-controk:

{H(A) [Note that current law doesn’t clearly address the penalty for parole violations.] In addition
to any prison term for the new felony, impose a prison term for the violation. H-the-person-isa
releaseethe The maximum prison term for the violation shall be the greater of twelve months or
the period of post-release control for the earlier felony, minus any time the releasee person has
spent under post-release control for the earlier felony. ia-all-eases;-any Any prison term imposed
for the violation shall be reduced by any prison term that is administratively imposed by the parole
board eradultparele-autherity as a post-release control sanction. tn-all-cases;—a A prison term
imposed for the V|olat|on shall be served consecuuvely to any prlson term |mposed for the new
felonys-
mpesed—fer—thenewfeleny shaII net_eeemt_as—er—beeredrlted—tewa#d— termmate the remalnlng
period of post-release control impesed for the earlier felony.

2)(B) Impose a sanction under seetion RC 2929.15 to 2929.18 ofthe-Revised-Code for the
violation that shall be served concurrently or consecutively, as specified by the court, with any
community control sanctions for the new felony.

Here’s how it would look if the amendments were made.

§2929.141. Post-Release Control Violator Penalties

On conviction for a new felony committed by a person on post-release control or parole, the court
may terminate the term of post-release control and may do either or both of the following,
regardless of whether the court imposed the original prison term on the person:

(A) In addition to any prison term for the new felony, impose a prison term for the violation. The
maximum prison term for the violation shall be the greater of twelve months or the period of post-
release control for the earlier felony, minus any time the person has spent under post-release
control for the earlier felony. Any prison term imposed for the violation shall be reduced by any
prison term that is imposed by the parole board as a post-release control sanction. A prison term
imposed for the violation shall be served consecutively to any prison term imposed for the new
felony and shall terminate the remaining period of post-release control for the earlier felony.

(B) Impose a sanction under RC 2929.15 to 2929.18 for the violation that shall be served
concurrently or consecutively, as specified by the court, with any community control sanctions for
the new felony.

Aggravated Vehicular Homicide Surpenalties—§2929.142

This section covers the super penalties available for certain aggravated
vehicular homicides (AVH). For tidiness, the draft also merges in AVH
surpenalty language from current §2929.14(B) (5) & (6).

§2929.142. Aggravated Vehicular Homicide Sentencing—Showing Amendments

(A) Impaired AVH Mandatory Incarceration Notwithstanding the definite prison term specified in
division-{A)-ofsection RC 2929.14(A) of the Revised-Code for a felony-ofthe first degree felony, if
an offender is eonvicted-of-orpleads guilty te of aggravated vehicular homicide invielation-of
division-(A}d)-efsection under RC 2903.06(A)(1) of the-Revised-Code, the court shall impose
dpon-the-offender a mandatory prison term of ten, eleven, twelve, thirteen, fourteen, or fifteen
years if any of the following apply:

{A)(1) The offender previously has been-convicted-of orpleaded-guilty-to three or more prior
welaﬂens—ef conV|ct|ons for OVI under section RC 4511.19, ef—the—Rewsed—Gede—er—ef—a




vrelatron&eﬁdwrsren%(%)—ef alrcraft OVI under seetlen RC 4561 15(A)(3) of—the—Revrsed

Code, or of a substantially equivalent municipal ordinance, within the previous six years.

{B)(2) The offender previously has been-convicted-of-orpleaded-guilty-te three or more prior
violations-ef-division-(A)}1)-of convictions for aggravated vehicular homicide under section RC

2903. 06§A)(1[ef—the—ReV+sed—Gede—

hree or more prier
violations-of dMsren—(A)(—laof or aqqravated vehlcular assault under section RC
2903.08(A)(1) efthe Revised-Code.

{F)(3) The offender previously has been-convicted-of-orpleaded-guilty-te three or more prior
violations-ef convictions for involuntary manslaughter under seetion RC 2903.04 of-the
Revised-Cede in circumstances in which division (D) of that section applied regarding-the
violations.

{&)(4) The offender previeusly has been-convicted-of-or-pleaded-guilty-to three or more
vielations-ef prior convictions for any combination of the offenses listed in division (A)—~B);
By {(E)or)(1) through (3) efthissection.

{H)(5) The offender previously has been-convicted-of-orpleaded-guilty-te a second or
subsequent felony vielatien-of-division-{A)-ef OVI under section RC 4511.19(A) of-the
Rewsed-Code.

(B)5) Peace Officer Victim [shown as amended from 2929.14(B)] If an offender is eonvicted-of
or-pleads guilty to-a-violation-of division-(A}1)-er{2} of aggravated vehicular homicide under
section RC 2903.06(A)(1) or (2) efthe Revised-Code and also-is-convicted of orpleads-guilty-to a
specification-of the-type-described-in-section RC 2941.1414 ofthe Revised-Code specification

that charges that the victim of the offense is a peace officer-as-defined-in-section2935.01-of the
Revrsed—eode the court shaII |mpose ontheo#ender a prlson term of f|ve years #&eeurt

2—967—er—Ghapte+%4rZO—et—the-Revised—Gede [covered by rewsed deflnltlon of mandatory prison

term”]- A court shall not impose more than one prison term on an offender under this division
{B)5)-of this-section for felonies committed as part of the same act.

(C)6) Prior OVIs [shown as amended from 2929.14(B)] If an offender is cenvicted-of-orpleads
guilty te-a-vielation-of-divisien-{A}H-er{2) of aggravated vehicular homicide under section RC

2903.06(A)(1) or (2) efthe-Revised-Code and alse-is-convicted of orpleads-guilty-to a
specification-of-the-type-described-in section RC 2941.1415 ofthe Revised-Code specification
that charges that the offender previeusly has been-convicted-of orpleaded-guilty-to three or more

violations-of-division(A)-or{B)-of prior OVI convictions under seetion RC 4511.19(A) or (B) ofthe
Rewsed—@ede—er— an equwalent offense as—deﬁned—m—seeuen—2—941—1415—ef—tl4e-ReVIsed—Gede- or

both the court shall

the—Rewsed—GedeL [D|tto re “mandatory prlson term”] A court shall not |mpose more than one
prison term en-an-offender under this division {B)}{6)-efthis-section for felonies committed as part
of the same act.

Here’s how the AVH section would look if the amendments were made.

§2929.142. Impaired Aggravated Vehicular Homicide Penalties—As Amended
(A) Impaired AVH Mandatory Incarceration Notwithstanding the definite prison term specified in
RC 2929.14(A) for a first degree felony, if an offender is guilty of aggravated vehicular homicide
under 2903.06(A)(1), the court shall impose a mandatory prison term of ten, eleven, twelve,
thirteen, fourteen, or fifteen years if any of the following apply:
(1) The offender has three or more prior convictions for OVI under RC 4511.19, boating OVI
under RC 1547.11(A), or aircraft OVI under RC 4561.15(A)(3), or of a substantially equivalent
municipal ordinance, within the previous six years.
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(2) The offender previously has three or more prior convictions for aggravated vehicular

homicide under RC 2903.06(A)(1) or aggravated vehicular assault under RC 2903.08(A)(1).

(3) The offender has three or more prior convictions for involuntary manslaughter under RC

2903.04 in circumstances in which division (D) of that section applied.

(4) The offender has three or more convictions for any combination of the offenses listed in

division (A)(1) through (3).

(5) The offender previously has a second or subsequent felony OVI under RC 4511.19(A).
(B) Peace Officer Victim If an offender is guilty of aggravated vehicular homicide under RC
2903.06(A)(1) or (2) and of a RC 2941.1414 specification that charges that the victim of the
offense is a peace officer, the court shall impose a prison term of five years. A court shall not
impose more than one prison term on an offender under this division for felonies committed as
part of the same act.
(C) Prior OVis If an offender is guilty of aggravated vehicular homicide under RC 2903.06(A)(1)
or (2) and of a RC 2941.1415 specification that charges that the offender has three or more prior
OVI convictions under RC 4511.19(A) or (B), an equivalent offense, or both, the court shall
impose a prison term of three years. A court shall not impose more than one prison term under
this division for felonies committed as part of the same act.

Felony OVI Sentencing—§2929.143

The Commission suggests pulling the unusual provisions for operating a
vehicle under the influence of alcohol or drugs (OVI) out of the basic
sentencing statutes since they interrupt the flow of those sections.
Instead, they would be gathered in one place in this chapter. Specifically,
the draft consolidates OVI’s felony aspects in new §2929.143. In so
doing, it distills provisions that interrupt current §§2929.13(A) & (G),
2929.14(B) & (D), 2929.15(A), 2929.16(A), 2929.17, & 2929.18(B). The
sentencing hearing statute—8§2929.19—would still mention OVI, but
more succinctly. Enacting the new section makes it easier to streamline
the basic sentencing statutes and, of course, to further shrink the Code.

Current Words Proposed Words Shrinkage
1,972 616 69%

Here are the amendments needed to create the composite section.

§2929.143. Felony OVI Sentencing—Showing Amendments
(A) Mandatory Incarceration [Reorders and streamlines current §2929.13(G)] If an offender is
being sentenced for a felony OVI, the court shall impose a term of local incarceration or a prison
term or terms as follows:
(1) With 5in 20 Spec [From current §2929.13(G)(2), in part] If the offender is convicted of a
section 2941.1413 specification for having five prior OVI offenses in twenty years, the court
shall impose a mandatory prison term of one, two, three, four, or five years which shall be
served consecutively to and before the prison term imposed for the underlying offense and
consecutively to any other mandatory prison term imposed for the offense.
(2) Local Incarceration [From current §2929.13(G)(1)] &) If the offender is being sentenced
for a fourth degree felony OVI eﬁenseand—r#tl%e#ender—ha&net—beeneemaeted—e#an@qas

Geele the court may |mpose upentheeﬁ-eader a mandatory term of Iocal mcarceratron of

sixty days or one hundred twenty days as specified in division{G)}{1)}{d)-of section
4511 19(G)(1)(d) et—the—Rewsed—Gede Iheeeurt—shall—net—redaeethe%erm—pursu&nt—te

[covered by new



§2929.01]. The court thatimposes-a

shall specify whether the term is to be served in a jail, a community-based correctional
facility, a halfway house, or an alternative residential facility;-and-the-offendershall-serve-the
term-in-the-type-of facility-specified by-the-court. A-mandatory The term of local incarceration
imposed-under-division(G)}{(1) of-this-section is not subject to extension-undersection
2967—1—1—efethe—Rev+sed-Gede—te [removes bad t|me] a perrod of post- release control under
sectron 2967.28 o

[Shortened from the Iatter
part of current .13(G)(2), struck below:] An offender shall not be sentenced to local

incarceration if the offender was sentenced to a previous term of local incarceration under
this division.

&(3) Prison [from current .13(G)(2)] If the offender is being sentenced for a third degree
felony OVI effense, or if-the-offenderis-being-sentenced for a fourth degree felony OVI

offense and the court does not impose a mandatory term of local incarceration under division

[moved to new (A)] or shall |mpose upenthee#ender a mandatory prrson term of sixty days
or one hundred twenty days as specified in division{G}1)}{d)-or{e)-of section
4511.19(G)(1)(d) or (e) efthe Revised-Code if-the-offender-has-notbeen-convicted-of-and
ha&net—pleadedfgwlty—teaa—speemeatrenef—that—type lheeeurt—sha[l—net—redueeetheterm

[covered

in new §2929 01] Ihee#endeesha”—sewe%eene——twe——three——feur—%e—year

Revrsed—@ede [Moves to the end of (2

[Redundant W|th (C)(2) below ]
(4) Intensive Program Prison [From the latter part of current 82929.13(G)(2)] The
department of rehabilitation and correction may place an offender sentenced to a mandatory
prison term under this division in an intensive program prison established pursuantte under
section 5120.033 ef-the-Revised-Code if the department gave the sentencing judge prior
notice of its intent to place the offender in an-intensive the program prisen-established-under
thatsection and if the judge did not notify the department that-the-judge-disapproved of the
judge’s disapproval of the placement.
[The next part of current §2929.13(G)(2), setting standards for private IPPs, doesn’t belong in
sentencing law. It should be merged—to the extent it's not redundant—into the law governing
private IPPs in §9.06 & §5120.033: Upen-the-establishment-of-the-initial Regarding an
intensive program prison pursuantte under section 5120.033 of-the-Revised-Code that is
privately operated and managed by a contractor putsuantte under a contract entered into
under section 9.06 efthe-Revised-Coede, both of the following apply:
(a) The department of rehabilitation and correction shall make a reasonable effort to
ensure that a sufficient number of offenders sentenced to a mandatory prison term under
this division are placed in the privately operated and managed prison so that the-privately
operated-and-managed-prison it has full occupancy.

(b) Unless the privately-operated-and-managed private prison has full occupancy, the
department efrehabilitation-and-cerrection shall not place any offender sentenced to a

mandatory prison term under this division in any intensive program prison established
pursuantto under section 5120.033 ef-the-Revised-Code other than the privately
operated and managed prison.]
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(B) Additional Sanctions [Brings together parts of current §§2929.13(A) & (G)(2), 2929.14(D)(4),
2929.15(A)(1), 2929.16(A), the preface to 2929.17, & 2929.18(B)(3)]
(1) Additional Jail Term [From current §2929.16(A).] (3} H-the-offender-is-convicted-of In
addltlon toa mandatorv term of Iocal mcarceratlon |mposed fora fourth degree feIony ovi

division (B)(Z) subpet—terdwrsmn—(l;} e#thrs—seetlow the court mav |mpose a term of up to
one year in a jail less the mandatory term-oflocalincarceration-of sixty or one hundred twenty
consecutive days of imprisonment imposed pursuant-to-that-division;.
(2 Add|t|onal Pnson Term [From current §2929 14(D)(4)] H—thee#ender—ls—bang

mandatery—pnsentermmﬁeeerdaneewrththafedwrsrerk In add|t|on to the _y mandatory
prison term imposed under division (B)(3), ithe-offenderis-being-sentenced-forafourth

degree-felony-OViIoffense; the court-netwithstanding-division-(A)(4)-of this-section; may
sentence-the-offenderto-a impose the following prison terms:

e For a fourth degree felony OVI, a definite prison term of not less than six months and

not more than thirty monthsand-if the-offender-is-being-sentenced-for;

e For a third degree felony OVI offense, the-sentencing-courtmay-sentence-the
offenderto-an-additional a prison term of any duration specified-in-division(A}3) of

this-section authorized by section 2929.14 for a third degree felony.

In either case, the any additional prison term imposed shall be reduced by the sixty or one

hundred twenty days—rmpesed—upen—the—eﬂender—as—the _y mandatory prlson term Ihe—tetat

under—dwrsren—@}(%ef—thrs—seeuen—thecﬁender shall servetheaddmenal—pnsonterm be
served after the offender has-served serves the mandatory prison term required-forthe

seetrerk [ThIS refers to the pnson term available for community control violations and is dealt
with later.]
[From current §2929. 15(A)(2) another redundant reference to add|t|onal prlson term ] éZ%—Fer

3) Communlty Control [From current §2929.15(A)(1), aIIowmg repeal of parts of
§§2929 13(G)(2), 2929 16(A) & 2929. 17 ]

Gede—rn In add|t|on to the mandatory term of Iocal mcarceratlon mpesed—under—that_dnnsqon
and—themandatory—ﬁne [frne is covered below] requ#ed—bydnnsren—(B}(%)—ef—seeﬂen—zgzg—ls

addttrente or the mandatory prlson term er—mandatery—pnsenterm and any add|t|onal pnsen
term of confinement imposed under that-division this section, the court also may impose upen
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the-offendera-community-control sanction-orcombination-of one or more community control
sanctions under section 2929.16 or 2929.17 efthe Revised-Coede, but the offender shall

serve all-of-theprison-terms-so-imposedpriorto any term of confinement before serving the
community control sanetion.

[This allows repeal of these provisions:

From current §2929 16(A) ] Iheeeurprmpewrgua—senfeneeier—a—fearﬂﬁfegree%feny—gw

Prlson for Vrolatlons [Streamlrned from current §2929 13(A)] If the offender is berng
sentenced

e#ender—aeemmen&yeenfrel—saneﬂen and |f the offender V|0Iates any condrtron of the
community control sanetien, the court may take any action prescribed in division{B)-of

section 2929.15(B) ef the-Revised-Coderelative-to-the-offender, including imposing a prison
term en-the-offender-pursuantto under that division.

(4) Mandatory Fine [from §2929.18(B)(3)] {B)}3) Forafourth-degreefelony-O\l-offense-and
fora-third-degree-felony-OVl-offense;the The sentencing court shall impose upen-the
offender a mandatory fine in the amount specified in division-{G)}{){d)-or(e)-of sectlon

4511 19§G)(1)(d) or (e) ef—the—Rewsed—Gede—whfeheveHs—applwabfe

[unnecessary redundancy]

Here’s how the new section would read.

§2929.143. Felony OVI Sentencing—As Amended

(A) Mandatory Incarceration If an offender is being sentenced for a felony OVI, the court shall

impose a term of local incarceration or a prison term or terms as follows:
(1) With 5in 20 Spec If the offender is convicted of a section 2941.1413 specification for
having five prior OVI offenses in twenty years, the court shall impose a mandatory prison
term of one, two, three, four, or five years which shall be served consecutively to and before
the prison term imposed for the underlying offense and consecutively to any other mandatory
prison term imposed for to the offense. If the offender is not convicted of a section 2941.1413
specification, the offender shall be sentenced to local incarceration or prison under division
(B)(2) or (3).
(2) Local Incarceration If the offender is being sentenced for a fourth degree felony OVI, the
court may impose a mandatory term of local incarceration of sixty or one hundred twenty
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days as specified in section 4511.19(G)(1)(d). The court shall specify whether the term is to
be served in a jail, community-based correctional facility, halfway house, or alternative
residential facility. The term of local incarceration is not subject to a period of post-release
control under section 2967.28. An offender shall not be sentenced to local incarceration if the
offender was sentenced to a previous term of local incarceration under this division.
(3) Prison If the offender is being sentenced for a third degree felony OVI, or for a fourth
degree felony OVI and the court does not impose a mandatory term of local incarceration
under division (B)(2), the court shall impose a mandatory prison term of sixty or one hundred
twenty days as specified in section 4511.19(G)(1)(d) or (e).
(4) Intensive Program Prison The department of rehabilitation and correction may place an
offender sentenced to a mandatory prison term under this division in an intensive program
prison established under section 5120.033 if the department gave the sentencing judge prior
notice of its intent to place the offender in the program and if the judge did not notify the
department of the judge’s disapproval of the placement.
(B) Additional Sanctions

(1) Additional Jail Term In addition to a mandatory term of local incarceration imposed for a
fourth degree felony OVI under division (B)(2), the court may impose a term of up to one year
in a jail less the mandatory sixty or one hundred twenty days of imprisonment imposed.
(2) Additional Prison Term In addition to any mandatory prison term imposed under division
(B)(3), the court may impose the following prison terms:

e For a fourth degree felony OVI, a definite prison term of not less than six months

and not more than thirty months;
e For a third degree felony OVI, a prison term of any duration authorized by section
2929.14 for a third degree felony.

In either case, any additional prison term imposed shall be reduced by the sixty or one
hundred twenty day mandatory prison term. Any additional prison term shall be served after
the offender serves the mandatory prison term.
(3) Community Control In addition to the mandatory term of local incarceration or the
mandatory prison term and any additional term of confinement imposed under this section,
the court also may impose one or more community control sanctions under section 2929.16
or 2929.17, but the offender shall serve any term of confinement before serving the
community control.
Prison for Violations If the offender is being sentenced to a mandatory term of local
incarceration or a mandatory prison term and an additional community control sanction or
sanctions and if the offender violates any condition of community control, the court may take
any action prescribed in section 2929.15(B), including imposing a prison term under that
division.
(4) Mandatory Fine The sentencing court shall impose a mandatory fine in the amount
specified in section 4511.19(G)(1)(d) or (e).

Community Control Generally—§2929.15

This section lays out the basic conditions of community control for felons
and how to deal with violators.

§2929.15. Community Control Generally—Showing Amendments

(A) General Rules
(1) Direct Sentencing; Conditions If, in sentencing an-offender for a felony, the court is not
required to impose a prison term—a-mandatery-prison-term—oraterm-oflife-imprisonment
upon-the-offender, the court may directly impose a-sentence-that-consists-of one or more
community control sanctions authorized pursuantte under section RC 2929.16, 2929.17, or
2929.18 of the-Revised-Code.

[See new §2929 143] #—theeeu#as—sen%enemg&n@ﬁendeﬁe%ﬁh@eg%ee#eleny—gw




The duratron of all community control sanctions imposed upen on an oﬁender under—thrs
division shall not exceed five years. If the offender absconds or otherwise leaves the
jurisdiction of the court mwhrehtheeﬁender—resrdes Wlthout obtarnlng permission frem-the
under this
division, or if the offender is confined in any mstrtutron for the commission of any offense
while under a community control sanetion, the period of the cemmunity-control sanction
ceases to run until the offender is brought before the court for its further action.

[1] Mandatory Conditions If the court sentences the offender to one or more nenresidential
community control sanctions undersection-2929-17of the Revised-Code, the court shall
impose as a condition of the nenresidential sanctions that, during-the-period-of while under
the sanctions, the offender must abide by the law and must not leave the state without the
permission of the court or the offender's probation officer. [Makes clear the basic conditions
of community control apply to all, as intended.] The court may impose any other conditions of

reteaseunder—ereenﬁtmumty—eentrel—saneﬂemhat the court consrders approprrate—rneltgrehngL

et—abuse [No need to srngle out one condrtron]

(2) Probation Departments; Violations
(a) If a court sentences an offender to any-community-control-sanction-or-combination-of
one or more community control sanctions authorized pursuantto-section by RC 2929.16,
2929.17, or 2929.18 ofthe-Revised-Code, the court shall place the offender under the
general eentroland supervision of a probation department efprobation in the county that
serves the court for purposes of reporting to the court a violation of any condition of the

s&netrens—anyeendrtrene#reteaseender—a communlty control s&netren |mposed by the
penwssren—ef—the—eeurt—er—ﬂweﬁerwees—prebatren—e#ﬁeer [subsumed under vrolatlng any

condition]. Alternatively, if the offender resides in another county and that has a county
probation department ef probation-has-been-established-in-that-county or that eeunty is
served by a multicounty probation department established under seetion RC 2301.27 of
the-Revised-Code, the court may request the court of common pleas of that county to
receive the offender into the general eentrel-and supervision of that county or multicounty

probatro department et—prebatren for purposes of reportrng tetheeeeurt—a—welatreerefe&ny

icer violations, subject to

the Junsdrctron of the tnal judge over and—wrtkwespeet—teJeheLperseeref the offender; and

to the rules governing that probation department efprobation. If there is no probation
department efprobation in the county that serves the court, the court shall place the

offender, regardless of the offender's county of residence, under the general eontrol-and
supervrsron of the adult parole authorrty for purposes of reportlng vrolatrons to the court a

community-control sanction-or-combination-of one or more community control sanctions

53



authorized pursuantto-section under RC 2929.16, 2929.17, or 2929.18 ofthe Revised
Gede and if the offender vroIates any condrtron of the sancUons—anyeendttreneferefease

g [subsumed
in condrtlons] the publrc or prlvate person or entrty that eperates—or admlnrsters the
sanction erthe-program-or-activity-that- comprises-the-sanction shall report the violation e
departure directly to the sentencing court, ershallrepert-the-vielation er-departure to the

eeuntyLer—muftreeunty supervising probatron department of probation-with-general-control
of this-section-or, to the officer

of that department who supervrses the offender, or, if there is no such department with
ion, to the adult parole

authorrty If the pubheor—pnvate person or entrty that operates er—admmrsters the sanction

orthe-program-oractivity-that comprises-the-sanetion reports the violation er-departure to

the-county-or-multicounty a probation department efprebation or the adult parole
authority, the department's or authority's officers may treat the offender as i-the-offender

Were—en—probatren—and—rn—wefane#ef—the—prebatren— a vrolator and shall report the vrolatron

theremﬂred-permrssren to the sentencrng court

(B) Penalties for Vrolatrons If the conditions of a community control sanction are violated erif

prebatrenc#reer [covered by the minimum condrtrons] the sentencrng court may |mpose a any of
the following:

e Alonger time under the same sanction i, provided the total time underthe-sanctions
does not exceed the five-year limit speeified-in under division (A) ef-this-section,may
impese-a;

e A more restrictive sanction under section RC 2929.16, 2929.17, or 2929.18 of the

the range of—pnsen—terms avarlable for the offense for WhICh the vroIated sanctron that
was-violated was imposed and that shall not exceed the prison term specified in the
notice provided to the offender at the sentencing hearing pursuant-to-division{B}3)-of
under seetion RC 2929.19(B)(2) of the-Revised-Code.
(C) Rewarding Success The court may reduce the longer peried-of time that the offender is
required to spend under the lenger sanction, the more restrictive sanction, or a the prison term
imposed-pursuantto-this-division by the time the offender successfully spent under the sanction
that was initially imposed.
{©) If an offender, for a significant peried-ef time, fulfills the conditions of a sanction imposed
pursuantto under section RC 2929.16, 2929.17, or 2929.18 ofthe Revised-Code in an exemplary
manner, the court may reduce the pened—ef time under the sanctlon or |mpose a less restrictive

minimum condltrons]
(D) Random Drug Testing

(1) If a court under-divisioh-{A}1) of-this-section-imposes-a-condition-of release-undera
community-control- sanction-that requires the an offender to submit to random drug testing as

a condition of community control, the supervising probatron department of probation or the

adult parole authority th
A2 -of this-section may cause the offender to submrt to random drug testrng performed
by a laboratory or entity that has entered into a contract with any-of the gevernmental
supervising entities or officers autherized-to-enter-into-a-contract-with-thatlaboratory-or-entity
under seetion RC 341.26, 753.33, or 5120.63 of-the-Revised-Code.
(2) If no laboratory or entity deseribed-in-division-(B){1)-of thissection has entered into a
testing contract as-specified-inthat-division, the supervising probation department of
probation or the adult parole authority that-has-general-control-and-supervision-of the-offender
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underdivision (A2 (a)-of this-section shall cause the offender to submit to random drug
testlng performed by a reputable publlc Iaboratory teeletermmewhetheﬁh&me%rdeatwh&is

) A The Iaboratory or entity that—has—entered—mte—a—eet#aet—pursuant—te—seeﬂet%@—
#53-33,-0r5120.-63-of the Revised-Code shall perform the random drug tests under-division
{B)Y1)-of this-section-in-acecordance-with under the applicable standards thatare included in
the4ermsret that its contract—A or, absent a contract, publ%laberatery—shau—perferm#re

standards set—fertbrmtheepelmre&and-preeeeures establrshed by the department of
rehabilitation and correction pursuantte under section RC 5120.63 ofthe-Revised-Coede. An

offender who is required under-division{AXL) ofthis-section to submit to random drug testing
as a condition of release-undera community control sanetion and whose test results indicate
that the offender ingested or was injected with a drug of abuse shall pay the fee for the drug
test if the supervising probation department efprobation or the adult parole authority thathas
general-control-and-supervision-of- the-offender requires paymentof a fee. A laboratory or
entity that performs the randoem-drug testing en-an-offender-under-division{B)}1)-or{2} of-this
section shall transmit the results of the drug test to the apprepriate supervising probation
department ef-probation or the adult parole authority that-has-general-control-and-supervision
of-the-offenderunder-division-{A}2)(a)-of thissection.

This is how the section would look if the amendments were made.

§2929.15. Community Control Generally—As Amended
(A) General Rules

(1) Direct Sentencing If, in sentencing for a felony, the court is not required to impose a

prison term, the court may directly impose one or more community control sanctions

authorized under RC 2929.16, 2929.17, or 2929.18.

The duration of all community control sanctions imposed on an offender shall not exceed five

years. If the offender absconds or otherwise leaves the jurisdiction of the court without

obtaining permission under this division, or if the offender is confined in any institution for the

commission of any offense while under community control, the period of the sanction ceases

to run until the offender is brought before the court for further action.

Mandatory Conditions If the court sentences the offender to one or more community control

sanctions, the court shall impose as a condition of the sanctions that, while under the

sanctions, the offender must abide by the law and must not leave the state without the

permission of the court or the offender's probation officer. The court may impose any other

conditions that the court considers appropriate.

(2) Probation Departments; Violations
(a) If a court sentences an offender to one or more community control sanctions
authorized by RC 2929.16, 2929.17, or 2929.18, the court shall place the offender under
the general supervision of a probation department in the county that serves the court for
purposes of reporting to the court a violation of any condition of community control
imposed by the court. Alternatively, if the offender resides in another county that has a
county probation department or that is served by a multicounty probation department
under RC 2301.27, the court may request the court of common pleas of that county to
receive the offender into the general supervision of that county or multicounty probation
department for purposes of reporting violations, subject to the jurisdiction of the trial judge
over the offender and to the rules governing that probation department. If there is no
probation department in the county that serves the court, the court shall place the
offender, regardless of the offender's county of residence, under the general supervision
of the adult parole authority for purposes of reporting violations to the court.
(b) If the court sentences an offender to one or more community control sanctions
authorized under RC 2929.16, 2929.17, or 2929.18, and if the offender violates any
condition of the sanctions, the public or private person or entity that administers the
sanction shall report the violation directly to the sentencing court, to the supervising
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probation department, to the officer of that department who supervises the offender, or, if
there is no such department, to the adult parole authority. If the person or entity that
operates the sanction reports the violation to a probation department or the adult parole
authority, the department's or authority's officers may treat the offender as a violator and
shall report the violation to the sentencing court.

(B) Penalties for Violations If the conditions of a community control sanction are violated, the
sentencing court may impose any of the following:

e Alonger time under the same sanction, provided the total time does not exceed the five-
year limit under division (A);
A more restrictive sanction under RC 2929.16, 2929.17, or 2929.18;
A prison term from the range available for the offense for which the violated sanction was
imposed that shall not exceed the prison term specified in the notice provided to the
offender at the sentencing hearing under RC 2929.19(B)(2).

(C) Rewarding Success The court may reduce the longer time that the offender is required to
spend under the sanction, the more restrictive sanction, or the prison term by the time the
offender successfully spent under the sanction that was initially imposed.

If an offender, for a significant time, fulfills the conditions of a sanction imposed under RC
2929.16, 2929.17, or 2929.18 in an exemplary manner, the court may reduce the time under the
sanction or impose a less restrictive sanction.

(D) Random Drug Testing

(1) If a court requires an offender to submit to random drug testing as a condition of
community control, the supervising probation department or the adult parole authority may
cause the offender to submit to random drug testing performed by a laboratory or entity that
has entered into a contract with the supervising entities or officers under RC 341.26, 753.33,
or 5120.63.

(2) If no laboratory or entity has entered into a testing contract, the supervising probation
department or adult parole authority shall cause the offender to submit to random drug testing
performed by a reputable public laboratory.

(3) The laboratory or entity shall perform the random drug tests under the standards included
in its contract or, absent a contract, under standards established by the department of
rehabilitation and correction under RC 5120.63. An offender who is required to submit to
random drug testing as a condition of community control and whose test results indicate that
the offender ingested or was injected with a drug of abuse shall pay the fee for the test if the
supervising probation department or adult parole authority requires a fee. A laboratory or
entity that performs the testing shall transmit the results of the test to the supervising
probation department or adult parole authority.

Residential Sanctions—§2929.16

This section covers confinement for felons in places other than prison.

§2929.16 Community Residential Sanctions—Showing Amendments

(A) Options Execept-asprovided-in-this-divisionthe The court imposing a sentence for a felony

dgpen on an offender who is not required to serve a mandatory prison term may impose any
commumty residential sanction or combmatlon of communityresidential sanctions under this

pnsen—teFm—Feqwnted—fer—the—eﬁense— Communlty re5|dent|al sanctlons mclude but are not Ilmlted

to, the following:
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(1) A term-ofup-to-six-menths-ata community-based correctional facility thatservesthe
county for up to Six months

2 '
thrs—seetren—a—temt—ef A all fo up to SiX months rn—a—jart

(3) [See new §2929.143: ] Lf—the—e#ender—rs—eorweted—e#a#eurth—degree#efer&@#keﬁense

4} A term-ina-halfway halfway house for a time specified by the court or program;

{5) Aterm-inan An alternative residential facility for a time specified by the court or program.
(B) Split Sentences The court that assignhs sentences any offender cenvicted-of-afelony to a
residential sanction under this section may authorize the offender to be released se-thatthe
offendermay to seek or maintain employment, receive education or training, or receive treatment.
A release pursuantte under this division shall be only for the duration-of time that-is needed to
fulfill the purpose of the release and for travel that reasonably is hecessary to fulfill the purpeses
oftherelease purpose.
© Jarl Industry Programs [\Nood Co strII has this program. ] If the court assrgns an offender to

county Jarl |ndustry program pursuant—te under seetlen @ 5147.30 ef—the—Rewsed—Gede, the court
shall specify, as part of the sentence, whether the sheriff of that county may consider the offender
for participation-in the eountyjailindustry program. During the offender’s term in the county jail,
the court shall retain jurisdiction to modify its specification gpen on a reassessment of the
offender’s qualifications for participation in the program.

(D) Minimum Security Jails If a court sentences an offender to a jail term injail under division
AY-er3)-of this section and if the sentence is imposed for a feleny-efthe fourth or fifth degree
felony that is not an offense of violence, the court may specify that it prefers that the offender
serve the term in a minimum security jail established under seetieh RC 341.34 or 753.21 ofthe
Revrsed—@ede If the courtmeludesa—spee#reatrenef—mat—typeemthe—sentenee so specifies and if
jail administrator
cIassrfres the offender waeeerdaneewrth under seetren RC 341. 34 or 753.21 efthe Revised
Code as a minimal securrty risk, the offender shall serve the term in the mrnrmum securrty jail

{E) Contagion Testing [Covered by various statutes govermng Jarls and pnsons including Ch
341 and 753 & 881713.55 & 2301. 57 ] .

Here’s how §2929.16 would look if the amendments were adopted.

§2929.16 Community Residential Sanctions—As Amended
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(A) Options The court imposing a sentence for a felony on an offender who is not required to
serve a mandatory prison term may impose any community residential sanction or combination of
sanctions under this section. Community residential sanctions include, but are not limited to, the
following:

(1) A community-based correctional facility for up to six months;

(2) A jail for up to six months;

(3) A halfway house for a time specified by the court or program;

(4) An alternative residential facility for a time specified by the court or program.
(B) Split Sentences The court that sentences any offender to a residential sanction under this
section may authorize the offender to be released to seek or maintain employment, receive
education or training, or receive treatment. A release under this division shall be only for the time
needed to fulfill the purpose of the release and for travel that reasonably is necessary to fulfill the
purpose.
(C) Jail Industry Programs If the court assigns an offender to a county jail industry program
under RC 5147.30, the court shall specify, as part of the sentence, whether the sheriff of that
county may consider the offender for the program. During the offender’s term in the county jail,
the court shall retain jurisdiction to modify its specification on a reassessment of the offender’s
qualifications for participation in the program.
(D) Minimum Security Jails If a court sentences an offender to a jail term under this section and
if the sentence is imposed for a fourth or fifth degree felony that is not an offense of violence, the
court may specify that it prefers that the offender serve the term in a minimum security jail
established under RC 341.34 or 753.21. If the court so specifies and if the jail administrator
classifies the offender under RC 341.34 or 753.21 as a minimal security risk, the offender shall
serve the term in the minimum security jail.

Non-Residential Sanctions—§2929.17

This section contains the litany of non-residential sanctions available in
felony cases.

§2929.17 Nonresidential Sanctions—Showing Amendments

Execeptasprovided-in-this-sectionthe The court imposing a sentence for a felony #per on an

offender who is not required to serve a mandatory prison term may impose any nonresidential
sanctlon or combination of nenresrdenﬂa«l sanctlons authorlzed under thls sectlon H-the-court

the offendersprobation-officer [Covered in 15(A)]
[See new §2929 143]

Nonresidential sanctions include, but are not limited to, the following:

(A) Aterm-of-day Day reporting;

menﬁeﬁngepeenﬁneeusaleehekmerm{ennq alone or in combrnatron wrth one another

(C) Aterm-of-community Community service of up to five hundred hours pursuantto division{(B)
of under section RC 2951.02(B) ofthe-Revised-Code or, if the court determines that the offender
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is financially incapable of fulfilling a financial sanction deseribed-in under section RC 2929.18 of
the-Revised-Code, a term of community service as an alternative to a financial sanction;

(D) Aterm-ina-drug Drug treatment pregram with a level of security for the offender as
determined necessary by the court;

(E) Aterm-ofintensive Intensive probation supervision;

(F) A-term-oef-basie Basic probation supervision;

(G) Aterm-of-monitored Monitored time;

(H) A-term-ef-drug Drug and alcohol use monitoring, including random drug testing;

() Acurfewterm Curfew;

(J) A requirement that the offender obtain or maintain employment;

(K) A requirement that the offender obtain education or training;

(L) Provided the court obtains the prior approval of the victim, a requirement that the offender
participate in victim-offender mediation;

(M) A license violation report;

(N) A reqwrement that the offender obtaln counsellnq H—the—eﬁense—%s—a—welaﬂen—ef—seeﬂen

general authority to order counseling.]

(O) GPS Monitoring [Current 82929.13(L) gives judges discretion to order GPS for sexual
predators. It's implicit in the general sentencing authority for other offenses. This would clarify that
the option is available in all cases, provided LSC determines that the impact on the victims fund is
minimal.] A requirement that the offender be monitored by means of a global positioning device
with the cost of monitoring borne by the offender. If the offender is indigent, the cost shall be paid
by the crime victims reparations fund.

Here’s how the section would look if the amendments were made.

§2929.17 Nonresidential Sanctions—As Amended

The court imposing a sentence for a felony on an offender who is not required to serve a
mandatory prison term may impose any nonresidential sanction or combination of sanctions
authorized under this section. Nonresidential sanctions include, but are not limited to, the
following:

(A) Day reporting;

(B) House arrest, electronic monitoring, or continuous alcohol monitoring, alone or in combination
with one another;

(C) Community service of up to five hundred hours under RC 2951.02(B) or, if the court
determines that the offender is financially incapable of fulfilling a financial sanction under RC
2929.18, a term of community service as an alternative to a financial sanction;

(D) Drug treatment with a level of security for the offender as determined necessary by the court;
(E) Intensive probation supervision;

(F) Basic probation supervision;

(G) Monitored time;

(H) Drug and alcohol use monitoring, including random drug testing;

() Curfew;

(J) A requirement that the offender obtain or maintain employment;

(K) A requirement that the offender obtain education or training;

(L) Provided the court obtains the prior approval of the victim, a requirement that the offender
participate in victim-offender mediation;

(M) A license violation report;

(N) A requirement that the offender obtain counseling.
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(O) A requirement that the offender be monitored by means of a global positioning device with the
cost of monitoring borne by the offender. If the offender is indigent, the cost shall be paid by the
crime victims reparations fund.

Financial Sanctions—§2929.18

This section covers various financial penalties available in felony cases.

§2929.18. Financial Sanctions—Showing Amendments
(A) Exceptas-otherwise-provided-in-this-division-and-in In addition to imposing court costs
pursuant-to under sectioh RC 2947.23 of the-Revised-Code, the court imposing a sentence upen
an-offender for a felony may sentence the offender to any financial sanction or combination of
financial sanctions authorized under this section or, inthe-circumstances-specifiedin regarding
the crime victim recovery fund under section RC 2929.32 ofthe-Revised-Code, may impose upon
the-offender a fine in-accordance-with under that section [the Crime Victim Recovery Fund
language added in 2004].
[1] Financial sanctions thatmay-be-imposed-pursuantto-this-section include, but are not limited
to, the following:
(1) Restitution Restitution by the offender to the victim of the offender's crime, or any
survivor of the victim, in an amount based on the victim's economic loss. If the court imposes
restitution, the court shall order that the restitution be made to the victim in open court, to the
adult probation department that serves the county on behalf of the victim, to the clerk of
courts, or to another agency designated by the court.
[11] If the court imposes restitution, at sentencing, the court shall determine the amount of
restitution to be made by the offender. H-the-courtimposes-restitution,-the The court may
base the amount efrestitution-it-erders on an amount recommended by the victim, the
offender, a presentence investigation report, estimates or receipts indicating the cost of
repairing or replacing property, and other information, provided that the amount the court
orders as restitution shall not exceed the amount of the economic loss suffered by the victim
as-a-direct-and-proximateresult-of the-commission-of- the-offense [redundant to the definition
of “economic loss”].
[11] If the court decides to impose restitution, the court shall hold a hearing on restitution if the
offender, victim, or survivor disputes the amount. All restitution payments shall be credited
against any recovery of economic loss in a civil action brought by the victim or any survivor of
the victim against the offender.
If the court imposes restitution, the court may order that the offender pay a surcharge of not
more than five per cent of the amount of the restitution otherwise ordered to the entity
responsible for collecting and processing restitution payments.
The victim or survivor may request that the prosecutor in the case file a motion, or the
offender may file a motion, for modification of the payment terms of any restitution ordered. If
the court grants the motion, it may modify the payment terms as it determines appropriate.
(2) Day Fine Except as provided in division (B)(1), (3), or (4) efthis-section, a fine payable by
the offender to the state, to a political subdivision, or as described in division (B)(2) efthis
section to one or more law enforcement agencies, with the amount of the fine based on a
standard percentage of the offender's daily income over a period of time determined by the
court and based dpen on the seriousness of the offense. A fine ordered under this division
shall not exceed the maximum conventional fine amount authorized for the level of the
offense under division (A)(3) ef-this-section.
(3) Conventional Fine Exceptasprovided-in-division{(BY{1){(3);-or{4)-of this section;a A
fine payable by the offender to the state, to a political subdivision when appropriate for a
felony, or as described in division (B)(2) efthis-section to one or more law enforcement
agencies, in the following amount, unless an additional amount is authorized for a drug
offense under division (B):
(a) For a feleny-of-the first degree felony, not more than twenty thousand dollars;
(b) For a feleny-ef-the second degree felony, not more than fifteen thousand dollars;
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(c) For a feleny-ofthe third degree felony, not more than ten thousand dollars;
(d) For a feleny-of-the fourth degree felony, not more than five thousand dollars;
(e) For a felony-of-the fifth degree felony, not more than two thousand five hundred
dollars.
(4) State Fine A state fine or costs as defined in section RC 2949.111 ofthe Revised-Code.
(5) Reimbursements {a} Reimbursement by the offender of any or all of the costs of
sanctions incurred by the government, including the following:
{(a) For Sanctions All or part of the costs of implementing any community control
sanction, including a supervision fee under section RC 2951.021 ofthe Revised-Code;
{(b) For Confinement All or part of the costs of confinement under a sanction imposed
pursuantto under seetion RC 2929.14, 2929.142, 2929.143, or 2929.16 of the-Revised
Gede provided that the amount of re|mbursement ordered under—th+s4;|+wsren—sha#—net

hearing—and [unnecessary in light of (E)] shaII not exceed the actual cost of the
confinement.
1] H—the—eﬁendeHs—senteneed—te a—sanetlen—ef Relmbursement for the costs of

confinement pd

served in a facility operated by a—beard—e#county commissioners, a—legrstatweauthentye#
a municipal corporation, or another local governmental entity—f,-pursuantto-section

Revrsed—@edeand—seetren—zgzg%let—the—Rewsed-Gede or for fees charqed during

confinement, shall be made only if the beard;-legistative-authority-oreother local
governmental ent|ty requwes prrsener&t&mmbursetheeeenty—mumerp%eerperatien—er

Revrsed—@ede—m—aeeerdanee—mth—that—seetren the relmbursement or fees ina DO|ICV

adopted under RC 2929.37 or 2929.38. [Stricken cross-references are covered by
references to §§2929.37 & .38.]
(c) Arson Cases Reimbursement by the offender for costs pursuantte in an arson case
under section RC 2929.71 of the Revised-Code.
(B) Mandatory Drug Fines
(1) For afirst, second, or third degree felony vielatien-of-any-provisien-of drug offense under
Chapter 2925:, 3719-, or 4729--efthe-Revised-Code, the sentencing court shall impose upen
the-offender a mandatory fine of at least one-half of, but not more than, the maximum
statutory fine amount authorized for the level of the offense pursuantte under division (A)(3)
ofthissection unless the court determines that the offender-—H-an-oeffenderalleges-inan

affidavit-filed-with-the-court-prior-to-sentencing-thatthe-offender is indigent and unable to pay

mandatory-fine-upon-the-offender.

(2) Any mandatory fine imposed upen-an-offender under division (B)(1) efthis-section and
any fine imposed upen-an-offender under division (A){2)-er (3) ef-this-section for any fourth or
fifth degree felony violation of any provision of Chapter 2925, 3719, or 4729--ofthe Revised
Code shall be paid to law enforcement agencies pursuant—tedwrsren—e;)—ef under section RC
2925.03(F) efthe-Revised-Code.

@) ovi [See new §2929 143] Fepaiourtheegreeieterry—@#eﬁenseand—f%th#etdegree




an—e#ender In addltlon to any other dlscretlonarv or mandatorv fmancral sanctlon imposed for
a drug trafficking in violation of seetren RC 2925. 03 ef—the—Revrseel—GeeIe, the court may

ed as prowded in

division-(H)-ef section RC 29 25 03(_) ef—the—Revrsed—Gede—A provrded the additional fine

imposed-under-division{B)}4)-of this-section shall not exceed whichever of the following is

applicable [this fine raises questions about how a judge can instruct the defendant about the
maximum penalty faced when taking a guilty plea]:
(a) The total value of any persenal-orreal property [covered by §2901.01 definition] in
which the offender has an interest and that was used in-the-ceurse-of; or intended for use
in the course of, derived from, or realized through eenductin-vielation-of drug trafficking
under seetion RC 2925.03 of the-Revised-Code, including any property-that-constitutes
proceeds derived from that offense;
(b) If the offender has no interest in any property ofthe-type described in division
(B)(4—}(_)(a) ef—thrs—seetren orifitis not possrble to ascertain whether the offender has an
2 , the

amount of the mandatory frne for the offense |mposed under drvrsron (B)(1) ef—th+s—seetren

or, if no mandatory fine is imposed under-division(B}1)-of this-section, the amount of the
fine authorized-forthe level-of the-offense imposed under division (A)(3) efthis-section.

@(_) Nonexclusrve PHGHG—FFHPGSJHQ—HH&HHGQFMGH—(B){@—G#EHB—S@GHGFH%—G@H&

elMsren—QB)(@(a)—eﬁtkus—seeeee [Implrcrt in (B)(4)(a) ] Exeept_as—prevrded—mewrsren—@}(e)—er
{H-ofthis-section—a A fine that is authorized and imposed under division (B){4)}(3) efthis
section does not limit er-affect-the-impesition-of-the any other penalties and-sanetions for a
wetatren—ef druq trafflcklnq in vrolatlon of seetten RC 2925 03 et—the—Revrseel—Geee—preseﬁbed

er—a#eeperrncludrnq other frnes and asset forferture ef—preperty—meenneetren%nththeeﬁense
ofthe Revised-Code.

{6)(5) Up to Maximum If the sum total of a mandatory fine amount imposed for a first,
second, or third degree felony violation of section RC 2925.03 ofthe-Revised-Code under
division (B)(1) ef-this-seection plus the amount of any fine imposed under division (B){4)(3) of
this-section does not exceed the maximum statutery fine ameount authorized for the level of
the offense under division (A)(3) ef-this-section or section RC 2929.31 of the Revised-Code,

the court may |mpose a flne fer—the—eﬁense—m—addmerﬂe—the—mandatery—ﬁﬂe—and—the—ﬁne

ender—dwrsren—éB){@}ef—thrs—seeﬁen—shau—net_exeeed Q the maximum statetery frne ameent

authorized for-the-level-of the-offense under division{A}3)-of this-section-orsection2929-31
ofthe Revised-Code those provisions.

[1] The clerk of the court shall pay any fine thatis imposed under this division {B}6)-ef-this
section to the county, township, municipal corporation, park district as created pursuantto
under section RC 511.18 or 1545.04 of-the-Revised-Code, or state law enforcement agencies
in this state that primarily were responsible for or involved in making the arrest of, and in
prosecuting, the offender pursuantto division{F)-of section under RC 2925.03(F) of-the
Revised-Code.

A If the sum total of the amount of a mandatory fine imposed for a first, second, or third
degree felony vielation-of drug trafficking under seetion RC 2925.03 of- the-Revised-Code plus
the amount of any fine imposed under division (B){4)(3) ef-this-section exceeds the maximum
statutory fine amount authorized for the level of the offense under division (A)(3) efthis
section or section RC 2929.31 ofthe-Revised-Code, the court shall not impose a fine under
this division {B}{6} efthis-section. [This one is confusing. Presumably, it covers when the
property, e.g. a crack house, exceeds the maximum fine.]
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(C) Pay-for-Stay Reimbursement Distribution (&) The offender shall pay reimbursements

imposed upoen-the-offenderpursuantto under division (A)(5)(a) efthis-section as follows:

(1) Relmbursements to pay cover the costs |ncurred by the department of rehabilitation and

be Qar to the treasurer of state The treasurer et—state shaII deposrt the rermbursements in
the conﬂnement cost rermbursement fund that is hereby created in the state treasury—'Fhe

#und pay for the operatron of facrlrtres used to confrne eﬁenders—pursuant—te—seetrens—zgzg—l#
2929142, and-2929.16-of the Revised-Code felons.

(2) Distribution Except as-provided-in for supervision fees under section RC 2951. 021 et—the
Revrsed—@ede theeﬁender—sha”—payrembursements

to pay for any sanction imposed under this section or RC 2929.16 or
2929.17, shall be distributed as follows:

(a) Relmbursements to pay—the cover costs |ncurred by a county pu%suant—te—any—sanetlen

seetren—zgzg—]:&et—the—Rewsed-Gede haII be gar to the county treasurer The county
treasurer shall deposit the reimbursements in the sanction cost reimbursement fund that

each board of county commrssroners shaII create wrtseeunty—treasury—?heceunty—sh&ﬂ

pursuant—tea—sanetren
e#the—Revrsed—Gede haII be paid to the treasurer of the
municipal corporation. The treasurer shall deposit the reimbursements in a special fund

that shau—beeestabhshed—rn#retreasury—et each munrcrpal corporatron shaII create. Fhe

paid to the provrder
(D) Judgment; Enforcement Except as otherwise provided in this division, a financial sanction

imposed-pursuantto-division{A)-or{B)-of thissection is a judgment in favor of the state or a
political subdrvrsron in whrch the court that |mposed the financial sanctron is Iocated—and—the

ﬂnaneral—sanetren—ef—reunbur—sement Relmbursement |mposed upen—an—e#ender—pur—suant—te—thrs
section for costs e xgense s incurred by a prlvate provrder ef—sanettens is ajudgment in favor of the

private provider
ﬂnaneral—sanetrenb#restrtutren Restrtutron mpesed—pursuant—tethrs—seetren is an order in favor of
the vrctrm 0
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[unneeded in light of “or order” in next ];-and-the. The offender subject to any financial sanction
shallbe-considered-forpurposes-of the-collection-as is the judgment debtor.
[1] Imposition of a financial sanction and execution on the judgment or order does not preclude
any other power of the court to impose or enforce sanctions on the offender. Once the financial
sanction is imposed as a judgment or order under-this-division, the victim, private provider, state,
or political subdivision may bring an action to do any of the following:
(1) Obtain execution of the judgment or order through any available procedure, including:
(a) An execution against the property of the judgment debtor under Chapter 2329--ef-the
Revised-Code;

(b) An executi(’Jn against the person of the judgment debtor under Chapter 2331—efthe
Revised-Cede;

(c) A proceeding in aid of execution under Chapter 2333-—-ef-the-Revised-Cede, including:
(i) A proceeding for the examination of the judgment debtor under seetions RC
2333.09 to 2333.12 and sections 2333.15 to 2333.27 ef-the-Revised-Code;

(i) A proceeding for attachment of the person of the judgment debtor under seetion
RC 2333.28 efthe-Revised-Code;
(iiif) A creditor's suit under seetion RC 2333.01 ef-the-Revised-Code.

(d) The attachment of the property of the judgment debtor under Chapter 2715-—efthe

Revised-Code;

(e) The garnishment of the property of the judgment debtor under Chapter 2716-—ef-the

Revised-Cede.

(2) Obtain an order for the assignment of wages of the judgment debtor under section RC

1321.33 efthe-Revised-Code.
(E) Ability to Pay Hearing A court that imposes a financial sanction gpen on an offender,
including an otherwise mandatory fine for a drug offense, may hold a hearing if necessary to
determine whether the offender is able to pay the sanction or is likely in the future to be able to
pay it.
(F) Collections Each court imposing a financial sanction uper an-effender under this section or
under section RC 2929.32 of the Revised-Code [the additional fine to the Crime Victims Recovery
Fund; should it be instead integrated into this section?] may designate the clerk of the court or
another person to collect the financial sanction. The clerk or other person autherized-by-law-orthe
courtto-collectthe financial-sanetion may enter into contracts with one or more public agencies or
private vendors for the collection of; amounts due under the finaneial sanction impesed-pursuant
to-this-section-or-section2929.32 of the Revised-Code. Before entering into a contract ferthe
collection-of-amounts-due-from-an-offender-pursuant-to-any financial- sanction imposed-pursuant
to-this-section-or-section2929.32 of the Revised-Code, a court shall comply with competitive
bidding requirements under sectiors RC 307.86 to 307.92 ef-the-Revised-Code.
(G) Rewarding Offenders If a court that imposes a financial sanction underdivision(A)-or-(B)-of
this-section finds that an offender satisfactorily has completed all other sanctions imposed upen
the-offender and that all restitution that-has-been-erdered has been paid as ordered, the court
may suspend any financial sanetions sanction imposed pursuantte under this section or seetion
RC 2929.32 of the-Revised-Code that have not been paid.
(H) Civil Action No financial sanction imposed under this section or seetion RC 2929.32 ofthe
Revised-Code shall preclude a victim from bringing a civil action against the offender.

This is how it would look if the amendments were made.

§2929.18. Financial Sanctions—As Amended
(A) In addition to imposing court costs under RC 2947.23, the court imposing a sentence for a
felony may sentence the offender to any financial sanction or combination of financial sanctions
authorized under this section or, regarding the crime victim recovery fund under RC 2929.32, may
impose a fine under that section.
Financial sanctions include, but are not limited to, the following:
(1) Restitution Restitution by the offender to the victim of the offender's crime, or any
survivor of the victim, in an amount based on the victim's economic loss. If the court imposes
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restitution, the court shall order that the restitution be made to the victim in open court, to the
adult probation department that serves the county on behalf of the victim, to the clerk of
courts, or to another agency designated by the court.
If the court imposes restitution, at sentencing, the court shall determine the amount of
restitution to be made by the offender. The court may base the amount on an amount
recommended by the victim, the offender, a presentence investigation report, estimates or
receipts indicating the cost of repairing or replacing property, and other information, provided
that the amount the court orders as restitution shall not exceed the amount of the economic
loss suffered by the victim.
If the court decides to impose restitution, the court shall hold a hearing on restitution if the
offender, victim, or survivor disputes the amount. All restitution payments shall be credited
against any recovery of economic loss in a civil action brought by the victim or any survivor of
the victim against the offender.
If the court imposes restitution, the court may order that the offender pay a surcharge of not
more than five per cent of the amount of the restitution otherwise ordered to the entity
responsible for collecting and processing restitution payments.
The victim or survivor may request that the prosecutor in the case file a motion, or the
offender may file a motion, for modification of the payment terms of any restitution ordered. If
the court grants the motion, it may modify the payment terms as it determines appropriate.
(2) Day Fine Except as provided in division (B)(1), (3), or (4), a fine payable by the offender
to the state, to a political subdivision, or as described in division (B)(2) to one or more law
enforcement agencies, with the amount of the fine based on a standard percentage of the
offender's daily income over a period of time determined by the court and based on the
seriousness of the offense. A fine ordered under this division shall not exceed the maximum
conventional fine amount authorized for the level of the offense under division (A)(3).
(3) Conventional Fine A fine payable by the offender to the state, to a political subdivision
when appropriate for a felony, or as described in division (B)(2) to one or more law
enforcement agencies, in the following amount, unless an additional amount is authorized for
a drug offense under division (B):
(a) For afirst degree felony, not more than twenty thousand dollars;
(b) For a second degree felony, not more than fifteen thousand dollars;
(c) For a third degree felony, not more than ten thousand dollars;
(d) For a fourth degree felony, not more than five thousand dollars;
(e) For a fifth degree felony, not more than two thousand five hundred dollars.
(4) State Fine A state fine or costs as defined in RC 2949.111.
(5) Reimbursements Reimbursement by the offender of any or all of the costs of sanctions
incurred by government, including the following:
(a) For Sanctions All or part of the costs of implementing any community control
sanction, including a supervision fee under RC 2951.021;
(b) For Confinement All or part of the costs of confinement under a sanction imposed
under RC 2929.14, 2929.142, 2929.143, or 2929.16, provided that the amount of
reimbursement ordered shall not exceed the actual cost of confinement. Reimbursement
for the costs of confinement in a facility operated by a county, municipal corporation, or
another local governmental entity, or for fees charged during that confinement, shall be
made only if the local governmental entity requires the reimbursement or fees in a policy
adopted under RC 2929.37 or 2929.38.
(c) Arson Cases Reimbursement by the offender for costs in an arson case under RC
2929.71.
(B) Mandatory Drug Fines
(1) For afirst, second, or third degree felony drug offense under Chapter 2925, 3719, or
4729, the sentencing court shall impose a mandatory fine of at least one-half of, but not more
than, the maximum statutory fine amount authorized for the level of the offense under division
(A)(3) unless the court determines that the offender is indigent and unable to pay the fine.
(2) Any mandatory fine imposed under division (B)(1) and any fine imposed under division
(A)(3) for any fourth or fifth degree felony violation of any provision of Chapter 2925, 3719, or
4729 shall be paid to law enforcement agencies under RC 2925.03(F).
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(3) Additional Drug Fine In addition to any other discretionary or mandatory financial
sanction imposed for drug trafficking in violation of RC 2925.03, the court may impose a fine
as provided in RC 2925.03(H), provided the additional fine shall not exceed whichever of the
following is applicable:
(a) The total value of any property in which the offender has an interest and that was
used or intended for use in the course of, derived from, or realized through drug
trafficking under RC 2925.03, including any proceeds derived from that offense;
(b) If the offender has no interest in any property described in division (B)(3)(a) or if it is
not possible to ascertain whether the offender has an interest, the amount of the
mandatory fine for the offense imposed under division (B)(1) or, if no mandatory fine is
imposed, the amount of the fine imposed under division (A)(3).
(4) Nonexclusive A fine that is authorized and imposed under division (B)(3) does not limit
any other penalties for drug trafficking in violation of RC 2925.03 including other fines and
asset forfeiture.
(5) Up to Maximum If the total of a mandatory fine amount imposed for a first, second, or
third degree felony violation of RC 2925.03 under division (B)(1) plus the amount of any fine
imposed under division (B)(3) does not exceed the maximum fine authorized for the level of
the offense under division (A)(3) or RC 2929.31, the court may impose a fine up to the
maximum fine authorized under those provisions.
The clerk of the court shall pay any fine imposed under this division to the county, township,
municipal corporation, park district as created under RC 511.18 or 1545.04, or state law
enforcement agencies in this state that primarily were responsible for or involved in making
the arrest of, and in prosecuting, the offender under RC 2925.03(F).
If the total of the amount of a mandatory fine imposed for first, second, or third degree felony
drug trafficking under RC 2925.03 plus the amount of any fine imposed under division (B)(3)
exceeds the maximum statutory fine amount authorized for the level of the offense under
division (A)(3) or RC 2929.31, the court shall not impose a fine under this division.
(C) Pay-for-Stay Reimbursement Distribution The offender shall pay reimbursements imposed
under division (A)(5)(a) as follows:
(1) Reimbursements to cover the costs incurred by the department of rehabilitation and
correction shall be paid to the treasurer of state. The treasurer shall deposit the
reimbursements in the confinement cost reimbursement fund that is hereby created in the
state treasury to pay for the operation of facilities used to confine felons.
(2) Except for supervision fees under RC 2951.021, reimbursements to pay for any sanction
imposed under this section or RC 2929.16 or 2929.17, shall be distributed as follows:
(a) Reimbursements to cover costs incurred by a county shall be paid to the county
treasurer. The treasurer shall deposit the reimbursements in the sanction cost
reimbursement fund that each board of county commissioners shall create.
(b) Reimbursements to cover costs incurred by a municipal corporation shall be paid to
the treasurer of the municipal corporation. The treasurer shall deposit the
reimbursements in a special fund that each municipal corporation shall create.
(c) Reimbursements to cover costs incurred by a private provider shall be paid to the
provider.
(D) Judgment; Enforcement Except as otherwise provided in this division, a financial sanction is
a judgment in favor of the state or a political subdivision in which the court that imposed the
sanction is located. Reimbursement imposed for expenses incurred by a private provider is a
judgment in favor of the private provider. Restitution is an order in favor of the victim. The
offender subject to any financial sanction is the judgment debtor.
Imposition of a financial sanction and execution on the judgment or order does not preclude any
other power of the court to impose or enforce sanctions on the offender. Once the financial
sanction is imposed as a judgment or order, the victim, private provider, state, or political
subdivision may bring an action to do any of the following:
(1) Obtain execution of the judgment or order through any available procedure, including:
(a) An execution against the property of the judgment debtor under Chapter 2329;
(b) An execution against the person of the judgment debtor under Chapter 2331;
(c) A proceeding in aid of execution under Chapter 2333, including:
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(i) A proceeding for the examination of the judgment debtor under RC 2333.09 to

2333.12 and RC 2333.15 to 2333.27;

(i) A proceeding for attachment of the person of the judgment debtor under RC

2333.28;

(i) A creditor's suit under RC 2333.01.

(d) The attachment of the property of the judgment debtor under Chapter 2715;
(e) The garnishment of the property of the judgment debtor under Chapter 2716.
(2) Obtain an order for the assignment of wages of the judgment debtor under RC 1321.33.

(E) Ability to Pay Hearing A court that imposes a financial sanction on an offender may hold a
hearing if necessary to determine whether the offender is able to pay the sanction or is likely in
the future to be able to pay it.
(F) Collections Each court imposing a financial sanction under this section or RC 2929.32 may
designate the clerk of the court or another person to collect the financial sanction. The clerk or
other person may enter into contracts with one or more public agencies or private vendors for the
collection of amounts due under the sanction. Before entering into a contract, a court shall comply
with competitive bidding requirements under RC 307.86 to 307.92.
(G) Rewarding Offenders If a court that imposes a financial sanction finds that an offender
satisfactorily has completed all other sanctions imposed and that all restitution has been paid as
ordered, the court may suspend any financial sanction imposed under this section or RC 2929.32
that have not been paid.
(H) Civil Action No financial sanction imposed under this section or RC 2929.32 shall preclude a
victim from bringing a civil action against the offender.

Sentencing Hearing—§2929.19

The distilled statute reflects Foster and simplifies felony OVI cases.

§2929.19. Felony Sentencing Hearing—Showing Amendments
(A) General Duties The court shall hold a sentencing hearing before imposing a sentence under
this-chapterupeon on an offender Whe—was—eenvreted—ef—eppleaded—gww&e for a felony and before
resentencing an offender who-w y-and whose case was
remanded pursuantte under section RC 2953 07 or 2953 08 ef—the-Rewsed—Gede At the hearing,
the offender, the prosecuting attorney, the victim or the victim's representative in-accerdance-with
under seetion RC 2930.14 of the-Revised-Cede, and, with the approval of the court, any other
person may present information relevant to the impesitien-of sentence inthe-case. The court shall
inform the offender of the verdict of the jury or finding of the court and ask the offender whether
the offender has anything to say as to why sentence should not be imposed upen-the-offender.
(B) Considerations; Sentencing
(1) At the sentencing hearing, the court, before imposing sentence, shall consider the record,
any information presented at the hearing by any person pursuantte under division (A) ef-this
section, and-ifone-was-prepared; the presentence investigation report made pursuantto
under seetion RC 2951.03 ofthe-Revised-Coede or Criminal Rule 32.2, if prepared, and any
victim impact statement made pursuant-te under section RC 2947.051 of the Revised-Code.
(2) Fmdrngs on Minimum, Maxrmum & Consecutlve Terms [Struck by Foster Ihe—eeurt
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) Imposrng Prrson Terms Subject to drvrsron (B){4—)(_) ef—thrs—seetren if the senteneing
court determines at the sentencing hearing that a prison term is necessary or required, the
court shall do all of the following:

(a) Prison Term Impose a stated prison term;

ofthe stated-prisonterm:

{e) Mandatory PRC Notify the offender that the offender will be supervised under section
RC 2967.28 ofthe-Revised-Code after the-offenderleaves leaving prison if the offender is
being sentenced for a feleny-ofthe first degree or second degree felony, for a felony sex
offense, or for a feleny-ef-the third degree felony thatis-net-a-felony-sex-offense-and in
the commission of which the offender caused or threatened to cause physical harm to a
person.

[This ‘ﬂ becomes part of new (e) below ] #&eeert—rmpese&a—senteneeumeledmgﬂa—pnsen

{eh(c) Optional PRC Notify the offender that the offender may be supervised under
section RC 2967.28 of the-Revised-Code after the offender leaves prison if the offender is
being sentenced for a feleny-ofthe third, fourth, or fifth degree felony that is not subject to
division (B)3}e)}(2)(b) efthis-section.

[Thrs ﬂ becomes part of new (e) below. ] Seeuen—zgzg—kgl—ef—theaewsed—eedeﬂapphe&m

{d)—ef—thrs—seetren—and—# the offender V|olates tha{—superwsrener a condrtron of post—
release control imposed under division{(B)-ofsection RC 2967.131(B) of the Revised
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Code, the parole board may impose a prison term, as part of the sentence, of up to one-
half of the stated prison term originally imposed apen on the offender.

(e) Missing PRC Notices [This consolidates language from current (c), (d), & (€) on
failure of the court to notify of PRC and failure to say that a prison term may be imposed
for violations.] If a court imposes a sentence including a prison term on or after July 11,
2006, the failure of a court to notify the offender pursuantte under division (B){3}e)(2)(b)
through (d) efthis-section that the offender will or may be supervised under RC 2967.28
after leaving prison or that the parole board may impose a prison term as-deseribed-in
drwen—éB}@)(e)—ef—tms—seetten for a V|olat|on of that superV|S|on ora condltlon of post-

release control i

include in theqedgmente#eet%teﬂenenteted—emhe its Journal a statement to that effect

does not negate, limit, or otherwise affect the mandatory or discretionary period of
superV|S|on or the authorlty of the parole board to se |mpose a prison term fora V|oIat|on

Seetlen RC 2929 191 ef—the—Revtsed—Gede applles
if, prierte before July 11, 2006, a court imposed a sentence including a prison term and
failed to notify the offender pursuant-to-division{B}3)}{e)-of this-section regarding
mandatory or optional post-release control or regarding the possibility of the parole board
imposing a prison term for a violation of supervision or a condition of post-release control.
If the board imposes a prison term for a violation, the board also shall notify the offender
before release of the board’s authority to impose the term under RC 2967.28(D)(1).

(f) Drug Ban Require that the offender not ingest or be injected with a drug of abuse and
submit to random drug testing as provided in section RC 341.26, 753.33, or 5120.63 of
the-Revised-Code, whichever is applicable to-the-offenderwho-is-serving-a-prison-term,
and require that the results of the drug test administered under any of those sections
indicate that the offender did not ingest or was not injected with a drug of abuse.
4)(3) Certain Sexual Offenders
(a) The court shall include in the offender's sentence a statement that the offender is a
tier 11l sex offender/child-victim offender, and the-ceurt shall comply with the-requirements
ofsection RC 2950.03 ef-the-Revised-Code if any of the following apply:
() The offender is being sentenced for a violent sex offense or designated homicide,
assault, or kidnapping offense that the offender committed on or after January 1,
1997, and the offender is adjudicated a sexually violent predator in relation to that
offense.
(ii) The offender is being sentenced for a sexually oriented offense that the
offender committed on or after January 1, 1997, and the offender is a tier Il sex
offender/child-victim offender relative to that offense.
(i) The offender is being sentenced on or after July 31, 2003, for a child-victim
oriented offense, and the offender is a tier 11l sex offender/child-victim offender
relative to that offense.
(iv) The offender is being sentenced under section RC 2971.03 of-the Revised
Code for a rape in violation of divisien-(A}b)-efsection RC 2907.02(A)(1)(b) of
the-Revised-Code committed on or after January 2, 2007.
(v) The offender is sentenced to a term of life without parole for rape under
division(B)-ofsection RC 2907.02(B) of the-Revised-Code.
(vi) The offender is being sentenced for attempted rape committed on or after
January 2, 2007, and a specification-of-the-type-described-in-section RC
2941.1418, 2941.1419, or 2941.1420 ofthe-Revised-Code attempted rape

specification.

(vii) The offender is being sentenced under division{B}3}{a),{b),{c);-or{d)-of
seetion RC 2971.03(B)(3)(a), (b), (c), or (d) efthe-Revised-Code for an offense

described in those divisions committed on or after the effective date of this
amendment.
(b) Additionally, if any criterion set forth in divisions (B)(4)(a)(i) to (vii) efthis-section is
satisfied, in the circumstances described in-division{G)-of section RC 2929.14(F) ofthe
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Revised-Code, the court shall impose sentence on the offender as-deseribed-in under
that division.
6B)(4) Imposing Community Control If the senteneing court determines-at-the-sentencing
hearing-that | imposes a communlty control sanctron sheutd—be—mpesed—and—the—eeurt—rs—net

eentrel—sanetren—'liheeeurt |t shaII notrfy the offender that if the cond|t|ons of ¢ ommunrty
control or the sanctron are V|olated Hheueﬁendepeemmttsﬂa—welenepre#anwaw—epﬁ—the

otfenge A ne-berm he-offendge

e#reer—the court may |mpose a Ionger time under the same sanct|on may—rmpese a more
restrictive sanction, or may-impese a prison term on the offender-and. The court shall indicate
the specific prison term that may be imposed as a sanction for the violation, as selected by
the-court from the range of prison terms for the offense pursuantto under section RC
2929.14 of the-Revised-Code.

6)(5) Imposing Financial Sanctions Before imposing a financial sanction under seetion RC
2929.18 of the-Revised-Code or afine-undersection 2929.32 of the Revised-Code, the court
shall consider the offender's present and future ability to pay the amount of the sanction or
fine.

£H(6) Local Confinement If the sentencing court sentences the offender to a sanction of
confinement pursuantto under section RC 2929.14 or 2929.16 efthe Revised-Code that is to
be served in a local detention facility, as defined in section RC 2929.36 ofthe-Revised-Code,
and if the local detention facility is covered by a reimbursement policy adopted pursuantio
under seetion RC 307.93, 341.14, 341.19, 341.21, 341.23, 753.02, 753.04, 753.16, 2301.56,
or 2947.19 ef-the-Revised-Code and section RC 2929.37 ofthe-Revised-Code, both of the
following apply:

(a) The court shall specify both of the following as part of the sentence:

(i) If the offender is presented with an itemized bill pursuantte under sectioh RC
2929.37 ofthe-Revised-Code for payment-of the costs of confinement, the offender is
required to pay the-bill in-aceordance-with under that section.

(ii) If the offender does not dispute the bill described in division (B){A(6)(a)(i) efthis
section and does not pay the bill by the times specified in seetior RC 2929.37 of-the
Revised-Code, the clerk of the court may issue a eertificate-ef judgment against the
offender as-deseribed-in under that section.

(b) The sentence automatically includes any eertificate-of judgment issued as described

in division (B){A(6)(a)(ii) efthis-section.

(C) Imposing Felony OVI Sentences
(1) Mandatory If the offender is being sentenced for a feurth-degree felony OVI effense, the
court shall do the following under-division{G){1)-of section2929-13-of the Revised-Code in
accordance with RC 4511.19 and 2929.143;-the-courtshallimpose-the:

e Impose a mandatory prison term for conviction of a RC 2941.1413 specification for
having five prior OVI offenses in twenty years, if present, plus a mandatory prison
term on the underlying offense;

e |mpose a mandatory term of local incarceration in-aceordance-with-that division and
specify where the term will be served, or impose a mandatory prison term.

o shallimpese Impose a mandatory fine ir-aceordance-with-division(B}(3)-of section
2929-18-of the-Revised-Code;.

(2) Discretionary and- In addition, the court may impese-additional do any of the following
if authorized by RC 4511.19 and 2929.143:

e Impose an additional jail term or additional prison term;

e |Impose one or more community control sanctions as specified in seetions RC

2929 15, 2929 16, 2929.17, and 2929.18 ef—the—Rewsed—Gede Ihe—eeurt—shau—net

Gede [Confusrng since |t onIy applres to persons who receive communrty control and
later violate the conditions.]




{&)(D) Theme Prison Recommendations The sentencmg court, pursuant-to-division(K)-of
under seetion RC 2929.14(G) of the Revised-Code, may recommend placement of the offender in

a program of shock incarceration under seetion RC 5120.031 ofthe-Revised-Coede or an intensive
program prison under section RC 5120.032 of the-Revised-Code, disapprove placement of the
offender in a program or prison of that nature, or make no recommendation. If the court
recommends or disapproves placement, it shall make a finding that gives its reasons for its
recommendation or disapproval.

(E) DNA Caollection [Moves from current §2929.13(H).] The judge shall require the offender to
submit to a DNA specimen collection procedure under RC 2901.07, if applicable.

Here is how the sentencing hearing statute reads under the proposal.

§2929.19. Felony Sentencing Hearing—As Amended
(A) General Duties The court shall hold a sentencing hearing before imposing a sentence on an
offender for a felony and before resentencing an offender whose case was remanded under RC
2953.07 or 2953.08. At the hearing, the offender, the prosecuting attorney, the victim or the
victim's representative under RC 2930.14, and, with the approval of the court, any other person
may present information relevant to the sentence. The court shall inform the offender of the
verdict of the jury or finding of the court and ask the offender whether the offender has anything to
say as to why sentence should not be imposed.
(B) Considerations; Sentencing
(1) At the sentencing hearing, the court, before imposing sentence, shall consider the record,
any information presented at the hearing by any person under division (A), the presentence
investigation report made under RC 2951.03 or Criminal Rule 32.2, if prepared, and any
victim impact statement made under RC 2947.051.
(2) Imposing Prison Terms Subject to division (B)(3), if the court determines at the
sentencing hearing that a prison term is necessary or required, the court shall do all of the
following:
(a) Prison Term Impose a stated prison term;
(b) Mandatory PRC Notify the offender that the offender will be supervised under RC
2967.28 after leaving prison if the offender is being sentenced for a first degree or second
degree felony, for a felony sex offense, or for a third degree felony in the commission of
which the offender caused or threatened to cause physical harm to a person.
(c) Optional PRC Notify the offender that the offender may be supervised under RC
2967.28 after the offender leaves prison if the offender is being sentenced for a third,
fourth, or fifth degree felony that is not subject to division (B)(2)(b).
(d) PRC Violations Warning Notify the offender that, if the offender violates a condition
of post-release control imposed under RC 2967.131(B), the parole board may impose a
prison term, as part of the sentence, of up to one-half of the stated prison term originally
imposed on the offender.
(e) Missing PRC Notices If a court imposes a sentence including a prison term on or
after July 11, 2006, the failure of a court to notify the offender under division (B)(2)(b)
through (d) that the offender will or may be supervised under RC 2967.28 after leaving
prison or that the parole board may impose a prison term for a violation of that
supervision or a condition of post-release control, or to include in its journal a statement
to that effect, does not negate, limit, or otherwise affect the mandatory or discretionary
period of supervision or the authority of the parole board to impose a prison term for a
violation. RC 2929.191 applies if, before July 11, 2006, a court imposed a sentence
including a prison term and failed to notify the offender regarding mandatory or optional

71



post-release control or regarding the possibility of the parole board imposing a prison
term for a violation of supervision or a condition of post-release control. If the board
imposes a prison term for a violation, the board also shall notify the offender before
release of the board’s authority to impose the term under RC 2967.28(D)(1).
(f) Drug Ban Require that the offender not ingest or be injected with a drug of abuse and
submit to random drug testing as provided in RC 341.26, 753.33, or 5120.63, whichever
is applicable, and require that the results of the drug test administered under any of those
sections indicate that the offender did not ingest or was not injected with a drug of abuse.
(3) Certain Sexual Offenders
(a) The court shall include in the offender's sentence a statement that the offender is a
tier 11l sex offender/child-victim offender, and shall comply with RC 2950.03 if any of the
following apply:
(i) The offender is being sentenced for a violent sex offense or designated homicide,
assault, or kidnapping offense that the offender committed on or after January 1,
1997, and the offender is adjudicated a sexually violent predator in relation to that
offense.
(ii) The offender is being sentenced for a sexually oriented offense that the offender
committed on or after January 1, 1997, and the offender is a tier Il sex offender/child-
victim offender relative to that offense.
(iii) The offender is being sentenced on or after July 31, 2003, for a child-victim
oriented offense, and the offender is a tier Il sex offender/child-victim offender
relative to that offense.
(iv) The offender is being sentenced under RC 2971.03 for a rape in violation of RC
2907.02(A)(1)(b) committed on or after January 2, 2007.
(v) The offender is sentenced to a term of life without parole for rape under RC
2907.02(B).
(vi) The offender is being sentenced for attempted rape committed on or after
January 2, 2007, and a RC 2941.1418, 2941.1419, or 2941.1420 attempted rape
specification.
(vii) The offender is being sentenced under RC 2971.03(B)(3)(a), (b), (c), or (d) for an
offense described in those divisions committed on or after the effective date of this
amendment.
(b) Additionally, if any criterion set forth in divisions (B)(4)(a)(i) to (vii) is satisfied, in the
circumstances described RC 2929.14(F), the court shall impose sentence on the offender
under that division.
(4) Imposing Community Control If the court imposes a community control sanction, it shall
notify the offender that, if the conditions of community control or the sanction are violated, the
court may impose a longer time under the same sanction, a more restrictive sanction, or a
prison term on the offender. The court shall indicate the specific prison term that may be
imposed as a sanction for the violation, selected from the range of prison terms for the
offense under RC 2929.14.
(5) Imposing Financial Sanctions Before imposing a financial sanction under RC 2929.18
or 2929.32, the court shall consider the offender's present and future ability to pay the
amount of the sanction or fine.
(6) Local Confinement If the sentencing court sentences the offender to a sanction of
confinement under RC 2929.14 or 2929.16 that is to be served in a local detention facility, as
defined in RC 2929.36, and if the local detention facility is covered by a reimbursement policy
adopted under RC 307.93, 341.14, 341.19, 341.21, 341.23, 753.02, 753.04, 753.16, 2301.56,
or 2947.19 and RC 2929.37, both of the following apply:
(a) The court shall specify both of the following as part of the sentence:
(i) If the offender is presented with an itemized bill under RC 2929.37 for the costs of
confinement, the offender is required to pay under that section.
(ii) If the offender does not dispute the bill described in division (B)(6)(a)(i) and does
not pay the bill by the times specified in RC 2929.37, the clerk of the court may issue
a judgment against the offender under that section.
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(b) The sentence automatically includes any certificate of judgment issued as described
in division (B)(6)(a)(ii).
(C) Imposing Felony OVI Sentences
(1) Mandatory If the offender is being sentenced for a felony OVI, the court shall do the
following in accordance with RC 4511.19 and 2929.143:

e Impose a mandatory prison term for conviction of a RC 2941.1413 specification for
having five prior OVI offenses in twenty years, if present, plus a mandatory prison
term on the underlying offense;

e Impose a mandatory term of local incarceration and specify where the term will be
served, or impose a mandatory prison term.

e Impose a mandatory fine.

(2) Discretionary In addition, the court may do any of the following if authorized by RC
4511.19 and 2929.143:

e Impose an additional jail term or additional prison term;

e Impose one or more community control sanctions as specified in RC 2929.15,
2929.16, 2929.17, and 2929.18.

(D) Theme Prison Recommendations The sentencing court, under RC 2929.14(G), may
recommend placement of the offender in a program of shock incarceration under RC 5120.031 or
an intensive program prison under RC 5120.032, disapprove placement of the offender in a
program or prison of that nature, or make no recommendation. If the court recommends or
disapproves placement, it shall make a finding that gives its reasons for its recommendation or
disapproval.

(E) DNA Collection The judge shall require the offender to submit to a DNA specimen collection
procedure under RC 2901.07, if applicable.

Correcting Failure to Notify of Post-Release Control—§2929.191

This provision was added in 2006 to minimize the impact of appellate
decisions that scolded courts for not mentioning post-release control and
the penalties for violating at sentencing. It builds on similar changes
made in §2929.19, above (see proposed division (B)(2)(e)).

§2929.191. Correcting Failed Post-Release Control Notice—Showing Amendments

(A) Belated PRC Notice (4} If, prier-to-the-effective-date-of this-section before July 11, 2006, a
court imposed a sentence-including-a prison term ef-a-type-deseribed-in division{B}3)(e)-of
seetren—zgzg—l-get—the—Rewsed—Gede and failed to notify the offender pursuantto-that-division that
the offender will or may be supervised, whichever is relevant, under section RC 2967.28 ofthe
Revised-Code after the offender leaves prison, or to include a statement to that effect in the
judgment-of conviction-entered-on-the its journal or in the sentence pursuantto under division
F)3)yofseetion RC 2929.14(E)(1) or (2) efthe-Revised-Cede, the court may issue a correction at

any tlme before the offender is released from mpnsenment—unde# that prison term and-at after a
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deseribed-n-division(B}3}{d)-of that seetion-
(B) Effect on PRC Violators (1)} If, prier-to-the-effective-date-of this-section before July 11, 2006,

a court imposed a sentence-ineluding-a prison term and failed to notify the offender pursuantto
under division{(B)}3)(e)-of section RC 2929.19(B)(2)(e) of the-Revised-Code regarding the
possibility of the parole board imposing a prison term for a violation of supervision-or-a-condition
of post-release control, or to include in the-judgment-ofconviction-entered-on-the its journal a

statement to that effect, at any time before the offender is released from imprisonment under that
term and-at, after a hearing conducted in accordance with division (C) ef-this-section, the court

may prepare-and issue a correction to-thejudgment-of convictionthatincludes-in-thejudgment-of
convictionthe-statement that, if a period of supervision is imposed following the offender’s

release from prison, as-deseribed-in-division-(BH3}{ec)-or-{d)-of section2929-19-of the- Revised

Code; and if the offender violates thatsupervision-or a condition of post-release control imposed

under division{(B)-ofsection RC 2967.131(B) of the Revised-Code, the parole board may impose,

as part of the sentence, a prison term of up to one-half of the stated prison term originally

imposed upen on the offender.

{2} [Struck here and moved to (C)(2), shown, as amended, below.]

(C) Hearing, Entry, and Effect
(1) Hearing On and after the-effective-date-of this-section July 11, 2006, a court that wishes
to prepare-and issue a correction teaquégmente#eem#eﬂe#e#aﬁp&desenbed—mﬂtw&en
AD-er(BY)-of under this section shall retissue-the-correction-until-afterthe-court-has
conducted first conduct a hearing in-accordance-with-this-division. Before-a-court-holdsa
hearing pursuantto-this-division-the The court shall provide notice of the date, time, place,
and purpose of the hearing to the offender who is the subject of the hearing, the prosecuting
attorney of the county, and the department of rehabilitation and correction. The offender has
the right to be physically present at the hearing, except that, upen on the court’'s own motion
or the motion of the offender or the prosecuting attorney, the court may permit the offender to
appear at the hearing by video conferencing equipment if available and compatible. An A
video appearance by-video-conferencing-equipment pursuant-to-this-division has the same
force-and effect as if the offender were physically present-atthe-hearing. At the hearing, the
offender and the prosecuting attorney may make a statement as to whether the court should
issue a correction to the judgment of conviction.
(2) Entry and Effect [Moved from current (B)(2) and streamlined as follows:] If the court
prepares-and issues a correction te-ajudgment-of-conviction-as-deseribed-in under division
{BY2)-of this section before the offender is released from imprisonment-under the prison
term, the court shall place-upen-thejournal-of-the-court journalize an entry nunc pro tunc to

record the correction te-the-judgment-of-conviction and shall provide a copy of the entry to the
offender erif. If the offender is not physically present at-the-hearing, the court shall send a

the copy ef—th&entry to the department of rehablhtatlon and correction for prompt delivery to
the offender.

premptly—sh&tkdelwepareew—tethe@#ender— The court S plaeement—upeprtheﬂeumal-ef—the
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b&eens@ered—and shall have the same effect— as |f the court at the t|me of original

sentencing had included the statement in the judgment-of-conviction-entered-on-the journal

and had properly notified the offender pursuantto-division{B}Y3}{e)-of section2929-19 of the
Revised-Code regarding the supervision and the possibility of the parole board imposing a

prison term for a violation of supervision-er-a-condition-of post-release control. [Merged into
(©).]

Here’s how the section would look if the amendments were made.

§2929.191. Correcting Failed Post-Release Control Notice—As Amended
(A) Belated PRC Notice If, before July 11, 2006, a court imposed a prison term and failed to
notify the offender that the offender will or may be supervised, whichever is relevant, under RC
2967.28 after the offender leaves prison, or to include a statement to that effect in its journal or in
the sentence under RC 2929.14(E)(1) or (2), the court may issue a correction at any time before
the offender is released from that prison term after a hearing conducted under division (C).
(B) Effect on PRC Violators If, before July 11, 2006, a court imposed a prison term and failed to
notify the offender under RC 2929.19(B)(2)(e) regarding the possibility of the parole board
imposing a prison term for a violation of post-release control, or to include in its journal a
statement to that effect, at any time before the offender is released from imprisonment under that
term, after a hearing conducted under division (C), the court may issue a correction that, if a
period of supervision is imposed following the offender’s release from prison, and if the offender
violates a condition of post-release control imposed under RC 2967.131(B), the parole board may
impose, as part of the sentence, a prison term of up to one-half of the stated prison term originally
imposed on the offender.
(C) Hearing, Entry, and Effect
(1) Hearing On and after July 11, 2006, a court that wishes to issue a correction under this
section shall first conduct a hearing. The court shall provide notice of the date, time, place,
and purpose of the hearing to the offender who is the subject of the hearing, the prosecuting
attorney of the county, and the department of rehabilitation and correction. The offender has
the right to be physically present at the hearing, except that, on the court’s own motion or the
motion of the offender or the prosecuting attorney, the court may permit the offender to
appear at the hearing by video conferencing equipment if available and compatible. A video
appearance has the same effect as if the offender were physically present. At the hearing,
the offender and the prosecuting attorney may make a statement as to whether the court
should issue a correction to the judgment of conviction.
(2) Entry and Effect If the court issues a correction under this section before the offender is
released from the prison term, the court shall journalize an entry nunc pro tunc to record the
correction and provide a copy of the entry to the offender. If the offender is not physically
present, the court shall send the copy to the department of rehabilitation and correction for
prompt delivery to the offender. The court’s entry shall have the same effect as if the court at
the time of original sentencing had included the statement in the journal and properly notified
the offender regarding the supervision and the possibility of the parole board imposing a
prison term for a violation of post-release control.

Judicial Release—§2929.20

Many of the Commission’s ideas on the judicial release statute were
incorporated in DRC’s “omnibus bill” (H.B. 130), currently pending in the
House. This draft only includes mechanical proposals. One is worthy of
comment. To better clarify the law, the draft ties the timing of the judicial
release petition to the length of prison term.

§2929.20. Judicial Release—Showing Amendments
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m&nda%er—y—pﬂsen—term— [Strlkes Ianguage made superfluous by changes below]

{B) General Authority Ypen On the filing of a motion by the-eligible an offender who is serving a
prison term of ten years or less, or #pen on its own motion regarding such an offender, a the

sentencing court may reduce the offender's stated prison term through a judicial release in

aeeerdaneewrfh under thrs section. The-court shallnetreduce-the stated prisonterm-ofan

(B) Timing An eligible offender may fiIe a motion for judicial release with the sentencing court
within the following applicable period eftime: [Simplifies the eligibility rules by tying the eligibility
date to the sentence(s) imposed, irrespective of the degree of offense.]
(1) (a)-Exceptas-otherwise-provided-in-division-(BY(1)(b)-or-(c)-of this-sectionif If the stated
prison term [defined in current §2929.01(GG) to include all terms imposed] was-imposed-fora

felony-of-the-fourth-orfifth-degree is less than two years, the eligible offender may file the

motion not earlier than thirty days erlaterthan-ninety-days [upper limit isn’t meaningful] after
the offender is delrvered to a state correctronal institution.

stated-prison-term-
(2) Exceptas-otherwiseprovided-in-division(B}3)-or-(4)-of this-sectionf If the stated prison
term was-imposed-for-afelony-of the first, second;-or-third-degree is at least two years, but

less than five years, the eligible offender may file the motion not earlier than one hundred
eighty days after the offender is delrvered to a state correctional mstrtutron

(3

{4} If the stated prison term is-mere-than is five years and or more, but not more than ten
years, the eligible offender may file the motion not earlier than five years after the eligible
offender has-served-five-years-of the stated-prisonterm is delivered to a state correctional
institution.
5)(4) If the offender’s stated prison term includes a mandatory prison term, the offender shall
file the motion within the time authorized under division (B)(1), (2), or (3);-er{4)-ofthis-section
for the nonmandatory portion of the prison term, but the time for filing the motion does not
begin to run after the expiration-ef-the mandatory portion of the prison term ends.
(C) Court’s Options Ypen On receipt of a timely motion for judicial release filed-by-an-eligible
offender under division (B) efthis-section or upen on the sentencing court's own motion made
within the appropriate time peried specified in that division, the court may deny the motion without
a hearing or schedule a hearing en-the-metion. The court may-deny-the-metion-without-a-hearing
but shall not grant the motion without a hearing. If a court denies a motion without a hearing, the
court may later consider a-subseguent judicial release for that eligible offender on its-own-metien
or a subsequent motion filed by that eligible offender. If a court denies a motion after a hearing,
the court shall not consider a subsequent motion for that eligible offender. The court shall hold
only one hearing for any eligible offender.
A The hearing under-this-section shall be conducted in open court within sixty days after the-date
oen-which the motion is filed, proevided-that unless the court may-delay delays the hearing for a
period-not up to exceed one hundred eighty additional days. H-the-court-helds-a-hearing-on-the
motionthe The court shall enter a ruling on the motion within ten days after the hearing. If the
court denies the motion without a hearing, the court shall enter its ruling on the motion within sixty
days after the motion is filed.
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(D) Hearing Notice If a court schedules a hearing under division (C) efthis-section, the court
shall notify the eligible offender ef-the-hearing and shall-netify the head of the state correctional
institution in which the eligible offender is confined ef-the-hearingprierte before the hearing. The
head of the state eorreetional institution immediately shall notify the appropriate person at the
department of rehabilitation and correction of the hearing, and the department, within twenty-four
hours after receipt-of receiving the notice, shall post on the database it maintains pursuant-to
under seetion RC 5120.66 ofthe-Revised-Ceode the offender's name and al-of the information
specified in division (A)(1)(c)(i) of that section. H-the-court-schedules-a-hearing-forjudicialrelease;
the The court promptly shall give notice of the hearing to the prosecuting attorney of the county in
which the eligible offender was indicted. Upen-+receipt-of On receiving the notice from-the-court,

the prosecuting attorney shall notify the victim of the offense ferwhich-the-stated-prisonterm-was
impeosed or the victim's representative, pursuantto under section RC 2930.16 ofthe Revised

Code;-of the-hearing.

(E) Conduct Report Prierte Before the date of the hearing on a motion for judicial release under
this-section, the head of the state correctional institution in which the eligible offender in-question
is confined shall send to the court a report on the eligible offender's conduct in the institution and
in any institution from which the eligible offender may have been transferred. The report shall
cover the eligible offender's participation in school, veeational training, work, treatment, and other
rehabilitative activities and any disciplinary action taken against the eligible offender. The report
shall be made part of the record of the hearing.

(F) If Hearing Granted If the court grants a hearing on a motion for judicial release under-this
section, the eligible offender shall attend the hearing if ordered to do so by the court. Upen+eceipt
of On receiving a copy of the journal entry containing the order, the head of the state correctional
institution in which the eligible offender is incarcerated shall deliver the eligible offender to the
sheriff of the county in which the hearing is to be held. The sheriff shall convey the eligible
offender to the-hearing-and-return-the-offenderto-the-institutionafter and from the hearing.

(G) At Hearing At the hearing on a motion for judicial release underthis-section, the court shall
afford the eligible offender and the eligible offender's attorney an opportunity to present written
mformatron and if present, oraI |nformat|on reIevant to the motion and—shatl—aﬁerd—thael@ble

relevant—tetheemetren The court shaII afford a srmrlar opportunrty to the prosecutrng attorney,
victim or the victim's representative, as defined in seetion RC 2930.01 ofthe Revised-Code, and
any other person the court determines is likely to present additional relevant information. The
court shall consider any statement of a victim made pursuantto under sectior RC 2930.14 or
2930.17 ofthe Revised-Code, any victim impact statement prepared pursuantte under section
RC 2947.051 efthe-Revised-Coede, and any report made under division (E) efthis-section. The
court may consider any written statement of any person submitted to the court pursuantte under
division (J) ef-this-section. After ruling on the motion, the court shall notify the victim efthe-ruling
in accordance with seetions RC 2930.03 and 2930.16 efthe-Revised-Code.
(H) Presumption re F-1s & F-2s, etc.
(1) A court shall not grant a judicial release underthis-section to an eligible offender who is
imprisoned for a feleny-ofthe first or second degree felony, or to an eligible offender who
committed an offense eontained-in under Chapter 2925. or 3719—ofthe Revised-Code and for
whom there was a presumption under section RC 2929.13 of-the-Revised-Cede in favor of a
prison term, unless the court, with reference to factors under section RC 2929.12 of the
Revised-Cede, finds both of the following:
(a) That a sanction other than a prison term would adequately punish the offender and
protect the public from future criminal violations by the eligible offender because the
applicable factors indicating a lesser likelihood of recidivism outweigh the applicable
factors indicating a greater likelihood of recidivism;
(b) That a sanctlon other than a prison term Would not demean the senousness of the
offense be

constituting-the-offense. [The re- we|gh|ng of seriousness factors seems unnecessary,
since they presumably wouldn’t have changed since trial.]

77



(2) A court that grants a judicial release to an eligible offender under division (H)(1) ef-this

section shall specify its findings on the record beth-findingsrequired-in-thatdivision and alse

shall list alt the factors described in that division that were presented at the hearing.
() If Granted If the court grants a motion for judicial release underthis-seetion, the court shall
order the release of the eligible offender, shall place the eligible offender under an appropriate
community control sanction, under appropriate eemmunity-econtrol conditions, and under the
supervision of the probation department efprebation serving the court, and shall reserve the right
to reimpose the sentence that it reduced pursuantto-thejudicial-release if the offender violates
the sanction. If the court reimposes the reduced sentence pursuantto-thisreserved-right, it may

do so either concurrently with, or consecutive to, any new sentence imposed upen on the eligible
offender as a result of the violation that is a new offense.

The period of the community control sanetion shall be-ne-longerthan not exceed five years. The
court-n-its-diseretion; may reduce the period ef-the-community-control-sanction by the-amount-of
any time the eligible offender spent in jail and-prisen for the offense and-inprisoen. If the court
made any findings pursuantte under division (H)(1) efthis-section, the court shall serve a copy of
the findings #pen on counsel for the parties within fifteen days after the date on which the court

grants the motron fer—rud+eral—release

Revrsed—@ede [Removes obsolete reference to “bad" trme ]

If the court grants a motion for judicial release, the court shall notify the appropriate person at the
department of rehabilitation and correction efthejudicial-release, and the department shall post
notice of the release on the database it maintains pursuantto under section RC 5120.66 ofthe
Revised-Code.

(J) Victim’s Statement In addition to and independent of the right of a victim to make a
statement pursuantto under section RC 2930.14, 2930.17, or 2946.051 ef-the-Revised-Code and
any right of a person to present written information or make a statement pursuant-te under
division (G) ef-this-section, any person may submit to the court, at any time prierte before the
hearing on the offender's motion for judicial release, a written statement concerning the effects

and circumstances of the offenders crime or crimes;-the-circumstances-surrounding-the-erime-or

;- and the person's opinion as to

whether the offender should be released.
Here is how §2929.20 would read, if so amended.

§2929.20. Judicial Release—As Amended
(A) General Authority On the filing of a motion by an offender who is serving a prison term of ten
years or less, or on its own motion regarding such an offender, the sentencing court may reduce
the offender's stated prison term through judicial release under this section.
(B) Timing An eligible offender may file a motion for judicial release with the sentencing court
within the following applicable period:
(1) If the stated prison term is less than two years, the eligible offender may file the motion
not earlier than thirty days after the offender is delivered to a state correctional institution.
(2) If the stated prison term is at least two years, but less than five years, the eligible offender
may file the motion not earlier than one hundred eighty days after the offender is delivered to
a state correctional institution.
(3) If the stated prison term is five years or more, but not more than ten years, the eligible
offender may file the motion not earlier than five years after the eligible offender is delivered
to a state correctional institution.
(4) If the offender's stated prison term includes a mandatory prison term, the offender shall
file the motion within the time authorized under division (B)(1), (2), or (3), for the
nonmandatory portion of the prison term, but the time for filing the motion does not begin to
run after the mandatory portion of the prison term ends.
(C) Court’s Options On receipt of a timely motion for judicial release under division (B) or on the
sentencing court's own motion made within the appropriate time specified in that division, the
court may deny the motion without a hearing or schedule a hearing. The court shall not grant the
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motion without a hearing. If a court denies a motion without a hearing, the court may later
consider judicial release for that offender on a subsequent motion filed by that offender. If a court
denies a motion after a hearing, the court shall not consider a subsequent motion for that
offender. The court shall hold only one hearing for any eligible offender.
The hearing shall be conducted in open court within sixty days after the motion is filed, unless the
court delays the hearing for up to one hundred eighty additional days. The court shall enter a
ruling on the motion within ten days after the hearing. If the court denies the motion without a
hearing, the court shall enter its ruling on the motion within sixty days after the motion is filed.
(D) Hearing Notice If a court schedules a hearing under division (C), the court shall notify the
offender and the head of the state correctional institution in which the offender is confined before
the hearing. The head of the state institution immediately shall notify the appropriate person at
the department of rehabilitation and correction of the hearing, and the department, within twenty-
four hours after receiving the notice, shall post on the database it maintains under RC 5120.66
the offender's name and the information specified in division (A)(1)(c)(i) of that section. The court
promptly shall give notice of the hearing to the prosecuting attorney of the county in which the
offender was indicted. On receiving the notice, the prosecuting attorney shall notify the victim of
the offense or the victim's representative, under RC 2930.16.
(E) Conduct Report Before the date of the hearing on a motion for judicial release, the head of
the state correctional institution in which the offender is confined shall send to the court a report
on the offender's conduct in the institution and in any institution from which the offender may have
been transferred. The report shall cover the offender's participation in school, training, work,
treatment, and other rehabilitative activities and any disciplinary action taken against the offender.
The report shall be made part of the record of the hearing.
(F) If Hearing Granted If the court grants a hearing on a motion for judicial release, the offender
shall attend the hearing if ordered to do so by the court. On receiving a copy of the journal entry
containing the order, the head of the state correctional institution in which the offender is
incarcerated shall deliver the offender to the sheriff of the county in which the hearing is to be
held. The sheriff shall convey the offender to and from the hearing.
(G) At Hearing At the hearing on a motion for judicial release, the court shall afford the offender
and the offender's attorney an opportunity to present written information and, if present, oral
information relevant to the motion. The court shall afford a similar opportunity to the prosecuting
attorney, victim or the victim's representative, as defined in RC 2930.01, and any other person
the court determines is likely to present additional relevant information. The court shall consider
any statement of a victim made under RC 2930.14 or 2930.17, any victim impact statement
prepared under RC 2947.051, and any report made under division (E). The court may consider
any written statement of any person submitted to the court under division (J). After ruling on the
motion, the court shall notify the victim in accordance with RC 2930.03 and 2930.16.
(H) Presumption re F-1s & F-2s, etc.
(1) A court shall not grant a judicial release to an offender who is imprisoned for a first or
second degree felony, or to an offender who committed an offense under Chapter 2925 or
3719 for whom there was a presumption under RC 2929.13 in favor of a prison term, unless
the court, with reference to factors under RC 2929.12, finds both of the following:
(a) That a sanction other than a prison term would adequately punish the offender and
protect the public from future criminal violations by the offender because the applicable
factors indicating a lesser likelihood of recidivism outweigh the applicable factors
indicating a greater likelihood of recidivism;
(b) That a sanction other than a prison term would not demean the seriousness of the
offense.
(2) A court that grants a judicial release to an offender under division (H)(1) shall specify its
findings on the record and list the factors described in that division that were presented at the
hearing.
() If Granted If the court grants a motion for judicial release, the court shall order the release of
the offender, place the offender under an appropriate community control sanction, under
appropriate conditions, and under the supervision of the probation department serving the court,
and reserve the right to reimpose the sentence that it reduced if the offender violates the
sanction. If the court reimposes the reduced sentence, it may do so either concurrently with, or
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consecutive to, any new sentence imposed on the offender as a result of the violation that is a
new offense.

The period of community control shall not exceed five years. The court may reduce the period by
any time the offender spent in jail for the offense. If the court made findings under division (H)(1),
the court shall serve a copy of the findings on counsel for the parties within fifteen days after the
date on which the court grants the motion.

If the court grants a motion for judicial release, the court shall notify the appropriate person at the
department of rehabilitation and correction, and the department shall post notice of the release on
the database it maintains under RC 5120.66.

(J) Victim’s Statement In addition to and independent of the right of a victim to make a
statement under RC 2930.14, 2930.17, or 2946.051 and any right of a person to present written
information or make a statement under division (G), any person may submit to the court, at any
time before the hearing on the offender's motion for judicial release, a written statement
concerning the effects of the offender's crime or crimes and the person's opinion as to whether
the offender should be released.

Concurrent & Consecutive Sentences—§2929.41

This statute is simplified in the spirit of Foster since a literal reading of
the case doesn’t quite work. Foster invalidates the presumption of
concurrent sentences because judicial fact finding is implicitly needed to
overcome the presumption (§2929.41(A)). But the case lists §2929.41
among sections “severed and excised in their entirety.” This would
include not only the presumption of concurrence, but also provisions
instructing courts to use consecutive sentences in certain circumstances.
Despite the sweeping reference, the Court couldn’t have intended to
abolish consecutive sentences. Since much of the section doesn’t contain
the kinds of findings deemed unconstitutional in division (A), and since
the general rule on severing sections (RC §1.50) allows severance when
“the invalidity does not affect other provisions ... of the section,” in trying
to find a neutral meaning, the draft only strikes language in (A).

The question becomes: how much of (A) should be struck? The Code
should still give some authority to judges to sentence both consecutively
and concurrently, particularly since common law doesn’t apply to Ohio’s
criminal statutes. The draft keeps a simple statement authorizing
consecutive and concurrent sentences, minus the findings.

§2929.41. Concurrent and Consecutive Sentences—Showing Amendments

(A) General Rule [Reflects the splrlt of Foster ] Beeept—as—p#eweleel—m—elwusren—éB)—ef—tMs—seeﬂen—

terms are requwed the sentencmq court may impose felonv and m|sdemeanor sentences
consecutive to or concurrent with other sentences.

(B) Mandatory Consecutive Jail Terms A jail term er-sentence-of-imprisonment [obsolete] for
a misdemeanor shall be served consecutively te-any-otherprison-termjai-term,-orsentenceof
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|mposed fora mrsdemeanor vrolatron of seetren RC 2907 322 pandennq sexuallv oriented matter,
2921.34 escape, or 2923.131 ofthe Revised-Code weapon under detention. [The General

Assembly should clarify whether “imposed” includes other pending cases that await sentencing.]
(_) Cap on Mrsdemeanor Terms When—eenseeutwe Consecutrve sentences are |mposed for

mpesed—exeept—that—theaggregate%emﬁe—be—sewed mrsdemeanors shaII not exceed erghteen

months.
42—)(_) Consecutive to Another Jurrsdrctron s Prison Term H-a A court of this state mpesese

theeeurpef—thts—state may order that the offender serve the @y pnson term it |mposes
consecutively to any prison term imposed upen on the offender by the a court of another state or
the United States.

3)(E) Priority of Prison and Jail Terms [Since this paragraph merely tells judges that they have
the option to sentence certaln driving offenses consecutrvely, |t S unnecessary given the
drscretron under (A).] A4

aggregateet—theeenseeutwe%rms#tpesed, and the offender shaII serve all terms |mposed fora

felony before serving any term imposed for a misdemeanor.

Here’s how it would read as amended.

82929.41. Concurrent and Consecutive Sentences—As Amended

(A) General Rule Unless consecutive terms are required, the sentencing court may impose
felony and misdemeanor sentences consecutive to or concurrent with other sentences.

(B) Mandatory Consecutive Jail Terms A jail term for a misdemeanor shall be served
consecutively when imposed for a misdemeanor violation of RC 2907.322 pandering sexually
oriented matter, 2921.34 escape, or 2923.131 weapon under detention.

(C) Cap on Misdemeanor Terms Consecutive sentences imposed for misdemeanors shall not
exceed eighteen months.

(D) Consecutive to Another Jurisdiction’s Prison Term A court of this state may order that the
offender serve any prison term it imposes consecutively to any prison term imposed on the
offender by a court of another state or the United States.

(E) Priority of Prison and Jail Terms When consecutive jail and prison terms are imposed, the
offender shall serve all terms imposed for a felony before serving any term imposed for a
misdemeanor.

Appellate Review of Sentencing—§2953.08

The draft allows us to formally remove cumbersome language on the
Appeals Cost Oversight Committee that was created related to S.B. 2 in
1996 (div. (I)). The Committee made its report in 1996 and, at the
suggestion of the Sentencing Commission, abolished itself and returned
its funding to the General Fund.
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Separately, this statute was left uncertain by Foster and its companion
case State v. Mathis, 109 Ohio St. 3rd 54 (2006).

Foster clearly struck the guidance against imposing the maximum
prison sentence (§2929.14(C)). But it did not address language in
§2953.08(A)(1) that grants an appeal of right to a defendant when a
maximum term is imposed. Thus, a defendant may still appeal a
maximum term, but will not be aided by any findings on the
record, which were deemed unconstitutional by Foster. It is
unclear how an appellate court would review the case. This draft
keeps the language for now, while recognizing that a substantive
clarification may be needed.

It’s tough to make sense of appeals related to the guidance against
prison for certain F-4s and F-5s in §2929.13 if you literally apply
Mathis’s holding that findings aren’t necessary. However, if you
strike the findings from this section, the remaining language could
give every F-4 and F-5 offender an appeal of right. It’s unlikely the
Court intended that. So, since §2929.13 was upheld by Foster, the
draft retains language on the (B)(1) factors in §2953.08(A)(2), but
doesn’t call them “findings.” Instead, it says there’s an appeal if the
court didn’t specify that one or more of the factors apply. That
finesse won'’t end the larger debate, however, since, as in (A)(1), the
amended language affords an appeal, but doesn’t provide any
meaningful findings on which to base the appeal.

Foster says, “R.C. 2953.08(G), which refers to review of statutory
findings for consecutive sentences in the appellate record, no
longer applies.” Yet (G) also covers findings on the presumption for
prison for F-1s and F-2s and the guidance against prison for F-4s
and F-5s, which are still valid. Division (G) also contains general
law on the appellate court’s ability to remand or modify sentences.
The Court gave no specific indication that those should be
stricken. Better advice comes in a later passage in Foster, which
says that §2953.08(G), “insofar as it refers to the severed sections,
no longer applies.” Thus, this draft amends §2953.08(G)(1) and
(G)(2)(a) to remove only the findings on RVOs/MDOs and
consecutive terms that were specifically struck by Foster.

§2953.08. Sentence Appeals—Showing Amendments

(A) For the Defendant In addition to any other right to appeal and except as provided in division
(D) efthis-section, a defendant who is eonvicted-of or-pleads-guilbyte sentenced for a felony may
appeal a sentence as a matter of right the-sentence-imposed-upon-the-defendant on one of the

following grounds:
(1) Maximum Terms [Foster didn't say this division is invalid or severed.] The sentence
consisted of or included the maximum prison term allowed for the offense by division{(A)-of
section RC 2929.14(A) or seetion 2929.142 of the Revised-Code, the sentence was not

imposed pursuant-to-division{B)}3){b)-ofsection on a major drug offender under RC
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2929.14(C)(3)(b) efthe-Revised-Coede, the maximum prison term was not required for the
offense pursuantto-Chapter2925.-or under any ether provision of the Revised Code, and the
court imposed the sentence under one of the following circumstances:

(a) The sentence was imposed for only one offense.

(b) The sentence was imposed for two or more offenses arising out of a single incident,

and the court imposed the maximum prison term for the offense of the highest degree.
(2) Against F-4, F-5 Guidance [The underlying provision—82929.13(B)—was specifically
upheld by Foster, but Mathis says findings aren’t necessary. In trying to reflect the two cases,
the draft keeps the appeal, but removes the findings. Of course, removal makes the appeal
less meaningful, as in (A)(1).] The sentence eensisted-ef-or included a prison termy-the
offense for whtel%t—wasrmpesed—rs a fefenyLef—the fourth or f|fth degree felony or is a felony
drug offense thati : 9 z
is specified as belng subject to dwrsren—éB)—ef—seetren RC 2929 13(_) ef—the—Rewsed—Gede for
purposes of sentencing, and the court did not specify at sentencing that itfeund one or more
factors specified in divisions RC 2929. 13(B)(1)(a) to (q) 9} ef—seetren—zgz—g—ls—ef—the-Rewsed
Gede—te apply relatlve to the defe

j i sentenced pursuant—te drMSten—éA-)(%)—ef—seetten
under RC 2971.03(A)(3) ef—the—Rewsed—Gede as a sexual predator, if the minimum term of

the indefinite term imposed pursuantto-division{A}3)-of section2971.03-of the Revised

Code under that sect|on is the Iongest term avallable for the offense from amoeng the range of

(4) Unlawful The sentence is contrary to law.
(5) RVOs The sentence consisted of an additional prison term of ten years imposed pursuant

to-division-{B}{2}{a)-of section under RC 2929.14(C)(2)(a) of the-Revised-Code.

(6) MDOs The sentence consisted of an additional prison term of ten years imposed pursuant

to-division{B)}{3}{b)-ofsection under RC 2929.14(C)(3)(b) ef the-Revised-Code.

(B) For the Prosecution In addition to any other right to appeal and except as provided in

division (D) efthis-section, a prosecuting attorney—a-city-directorof-law-village-solicitor—or-similar
chief-legal-officerofa-municipal-corporation; [these appeals exist only in felony cases] or the

attorney general-if-one-of those-persons who prosecuted the case, may appeal as a matter of
nght a sentence |mposed upen ona defendant whmseenweted—ef erpleads-guilty-te for a felony,

mpesed—upen—suebrardefendant a |ud|C|aI release on any of the foIIowmg grounds

(1) Against F-1, F-2 Presumption [Specifically retained by Mathis.] The sentence did not
include a prison term despite a presumption favoring a prison term ferthe-offenseforwhich-it
wasrmpesed—as—set—ferthrrn section under RC 2929.13 or Chapter 2925—ofthe Revised

(2) UnIawfuI The sentence is contrary to law.

(3) Judicial Release Against Presumption [Specifically retained by Mathis.] The sentence
is-a-modification-under-section court grants judicial release under RC 2929.20 of-the-Revised
Code-of from a sentence that was imposed for a felony-ofthe first or second degree felony.

(C) By Leave

(1) Certain Consecutives In addition to the right to appeal a-sentence-granted under division

(A) or (B) efthis-section, a defendant who is eenvicted-of-or-pleads-guilty-te sentenced for a
felony may seek leave to appeal a sentence impeosed-upon-the-defendant on the basis that
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the sentencing judge has imposed consecutive sentences under division(E}3)-or{4)-of
section RC 2929.14(D)(2)(b) or (3) [reflects earlier changes] ef-the-Revised-Code and that the
consecutive sentences exceed the maximum prison term allowed by division (A) of that
section for the most serious offense of which the defendant was convicted. Ypen-the On filing
of a motion under this division, the court of appeals may grant leave to appeal the-sentence if
the court determines that the allegation included as the basis of the motion is true.

(2) Certain RVOs A defendant may seek leave to appeal an addmonal sentence imposed
dpon-the-defendant under RC 2929.14(C)(2)(a)
or (b) [reflects earlier changes] efthe-Revised-Coede on a repeat violent offender if the
additional sentence is for a definite prison term that is longer than five years.

(D) Exceptions
(1) Agreed Sentences A sentence imposed upen on a defendant is not subject to review
under this section if the sentence is authorized by law, has been recommended jointly by the
defendant and the prosecution in the case, and is imposed by a sentencing judge.

(2) Mandatory RVOs Except as provided in division (C)(2) efthis-section, a repeat violent
offender sentence imposed upen on a defendant under RC 2929.14(C)(2)(b) is not subject to
review under this section i-the-sentence-is-imposed-pursuantto-division{B}2)(b)-of section
292914 [reflects earlier changes] ef-the-Revised-Code. Except as otherwise provided in this
division, a defendant retains all rights to appeal as-provided under this chapter or any other
provision of the Revised Code-A-defendant-has-therightte including an appeal uhder-this
chapter-orany-otherprovision of the-Revised-Code the court’s application of divisien{BD}{2)}€}
ofsection RC 2929.14(C)(2)(c) [ditto] efthe-Revised-Code.

(3) Murders A sentence imposed for aggravated murder or murder pursuantto-sections
under RC 2929.02 to 2929.06 of-the-Revised-Code is not subject to review under this section.

(E) Procedure A defendant; or prosecuting attorney;-city-director-of-law,-village-solicitor,-orchief
municipaHegal-officer [reflects exclusion of misdemeanors] shall file an appeal ef-a-sentence

under this section to a court of appeals within the time limits specified in Rule 4(B) of the Rules of
Appellate Procedure, provided that, if the appeal is pursuantte under division (B)(3) ef-this
section, the time limits-specified in that rule shall not commence running until the court grants the
judicial release motion-that-makes-the-sentence-medification-in-question. A sentence appeal
under this section shall be consolidated with any other appeal in the case. If no other appeal is
filed, the court of appeals may review only the portions of the trial record that pertain to
sentencing.

(F) Record On the appeal of a sentence under this section, the record to be reviewed shall

include all of the following, as applicable:
(1) Any presentence, psychiatric, or other investigative report that was submitted to the court
in writing before the sentence was imposed. An appellate court that reviews a presentence
investigation report prepared pursdantto-seetion under RC 2947.06 or 2951.03 ef-the
Revised-Code or Criminal Rule 32.2 in connection with the appeal efa-sentence-underthis
section shall comply with division(BD)}{3)-efsection RC 2951.03(D)(3) ef the- Revised-Code
when the appellate court is not using the presentence investigation report, and the appellate
court’s use of a-presentence-investigation the report ef-that-nature in connection with the an
appeal ef-a-sentence under this section does not affect the otherwise confidential character of
the contents-ofthat report as described in division{B}{1H)-ofsection RC 2951.03(D)(1) ofthe
Revised-Code and does not cause that report to become a public record, as defined in
section RC 149.43 of the-Revised-Code, following the appellate court’s use of the report.

(2) The trial record in the case in-which-the-sentence-was-imposed;

(3) Any oral or written statements made to or by the court at the sentencing hearing at-which

(4) Any written findings that the court was required to make in connection with the

modification of the sentence pursuantto-a by judicial release under division{H)-ofsection RC
2929.20(H) of the-Revised-Code.

(G) Appellate Court’s Options
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(1) Findings re F-4s & F-5s & Judicial Release If the sentencing court was required to

make the findings required by division{B}-er{b}-of section RC 2929.13(B) or (D) [(B) was
upheld by Foster; (D) wasn't reviewed]-division-{B}{2){e}-or-(E}{4)-of section-2929-14

[reflects the findings on RVOs/MDOs & consecutive terms that were specifically struck by
Foster] or division-{H)y-ofsection 2929.20(H) ofthe-Revised-Code relative to the imposition or
modification of the sentence, and if the sentencing court failed to state the required findings
on the record, the court hearing an appeal under divisien{A)«{(B)-er(C)-of this section shall
remand the case to the sentencing court and instruct the sentencing court to state, on the
record, the required findings.

(2) Findings; Options The court hearing an appeal under division{A)}{(B)-or{C)-of this

section shall review the record, including the findings underlying the sentence or modification
given by the sentencing court.

The appellate court may increase, reduce, or otherwise modify a sentence that is appealed
under this section or may vacate the sentence and remand the matter to the sentencing court
for resentencing. The appellate court’s standard for review is not whether the sentencing
court abused its discretion. The appellate court may take any action authorized by this
division if it clearly and convincingly finds either of the following:
(a) That the record does not support the sentencing court’s findings determinations,
including those under division{B)-or{B)-ofsection RC 2929.13(B) or (D) [(B) was upheld

by Foster; (D) wasn't reviewed]-division{B{2{e)-or{E}4)-of section-2929.14; [reflects
the findings on RVOs/MDOs & consecutive terms that were struck by Foster] or division

{H)-ofsection 2929.20(H) of-the-Revised-Ceode, whichever, if any, is relevant;
(b) That the sentence is otherwise contrary to law.

(H) Further Appeal A judgment or final order of a court of appeals under this section may be
appealed, by leave of court, to the supreme court.

() Appeal Cost Oversight Committee [The Committee reported in 1996 and abolished itself.]
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As amended, the sentencing appeals section would read like this:

§2953.08. Sentence Appeals—As Amended
(A) For the Defendant In addition to any other right to appeal and except as provided in division
(D), a defendant who is sentenced for a felony may appeal a sentence as a matter of right on one
of the following grounds:
(1) Maximum Terms The sentence consisted of or included the maximum prison term
allowed for the offense by RC 2929.14(A) or 2929.142, the sentence was not imposed on a
major drug offender under RC 2929.14(C)(3)(b), the maximum prison term was not required
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for the offense under any provision of the Revised Code, and the court imposed the sentence
under one of the following circumstances:

(a) The sentence was imposed for only one offense.

(b) The sentence was imposed for two or more offenses arising out of a single incident,

and the court imposed the maximum prison term for the offense of the highest degree.
(2) Against F-4, F-5 Guidance The sentence included a prison term for a fourth or fifth
degree felony or a felony drug offense that is specified as being subject to RC 2929.13(B) for
purposes of sentencing, and the court did not specify at sentencing that one or more factors
specified in RC 2929.13(B)(1)(a) to (g) apply relative to the defendant.

(3) Sexual Predators The person was sentenced under RC 2971.03(A)(3) as a sexual
predator, if the minimum of the indefinite term imposed under that section is the longest term
available for the offense from the range listed in RC 2929.14.

(4) Unlawful The sentence is contrary to law.

(5) RVOs The sentence consisted of an additional prison term of ten years imposed under
RC 2929.14(C)(2)(a).

(6) MDOs The sentence consisted of an additional prison term of ten years imposed under
RC 2929.14(C)(3)(b).

(B) For the Prosecution In addition to any other right to appeal and except as provided in
division (D), a prosecuting attorney or the attorney general who prosecuted the case, may appeal
as a matter of right a sentence imposed on a defendant for a felony, or a judicial release, on any
of the following grounds:
(1) Against F-1, F-2 Presumption The sentence did not include a prison term despite a
presumption favoring a prison term under RC 2929.13 or Chapter 2925.
(2) Unlawful The sentence is contrary to law.
(3) Judicial Release Against Presumption The court grants judicial release under RC
2929.20 from a sentence that was imposed for a first or second degree felony.
(C) By Leave
(1) Certain Consecutives In addition to the right to appeal under division (A) or (B), a
defendant who is sentenced for a felony may seek leave to appeal a sentence on the basis
that the sentencing judge imposed consecutive sentences under RC 2929.14(D)(2)(b) or (3)
and that the consecutive sentences exceed the maximum prison term allowed by division (A)
of that section for the most serious offense of which the defendant was convicted. On filing a
motion under this division, the court of appeals may grant leave to appeal if the court
determines that the allegation included as the basis of the motion is true.

(2) Certain RVOs A defendant may seek leave to appeal an additional sentence imposed on
a repeat violent offender under RC 2929.14(C)(2)(a) or (b) if the additional sentence is for a
definite prison term that is longer than five years.

(D) Exceptions
(1) Agreed Sentences A sentence imposed on a defendant is not subject to review under
this section if the sentence is authorized by law, has been recommended jointly by the
defendant and the prosecution in the case, and is imposed by a sentencing judge.

(2) Mandatory RVOs Except as provided in division (C)(2), a repeat violent offender
sentence imposed on a defendant under RC 2929.14(C)(2)(b) is not subject to review under
this section. Except as otherwise provided in this division, a defendant retains all rights to
appeal under this chapter or any other provision of the Revised Code including an appeal of
the court’s application of RC 2929.14(C)(2)(c).

(3) Murders A sentence imposed for aggravated murder or murder under RC 2929.02 to
2929.06 is not subject to review under this section.

(E) Procedure A defendant or prosecuting attorney shall file an appeal under this section to a
court of appeals within the time limits specified in Rule 4(B) of the Rules of Appellate Procedure,
provided that, if the appeal is under division (B)(3), the time in that rule shall not commence
running until the court grants the judicial release motion. A sentence appeal under this section
shall be consolidated with any other appeal in the case. If no other appeal is filed, the court of
appeals may review only the portions of the trial record that pertain to sentencing.
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(F) Record On the appeal of a sentence under this section, the record to be reviewed shall

include all of the following, as applicable:
(1) Any presentence, psychiatric, or other investigative report that was submitted to the court
in writing before the sentence was imposed. An appellate court that reviews a presentence
investigation report prepared under RC 2947.06 or 2951.03 or Criminal Rule 32.2 in
connection with the appeal shall comply with RC 2951.03(D)(3) when the appellate court is
not using the presentence investigation report, and the appellate court’s use of the report in
connection with an appeal under this section does not affect the otherwise confidential
character of the report as described in RC 2951.03(D)(1) and does not cause that report to
become a public record, as defined in RC 149.43, following the appellate court’s use of the
report.

(2) The trial record in the case;
(3) Any oral or written statements made to or by the court at the sentencing hearing;

(4) Any written findings that the court was required to make in connection with the
modification of the sentence by judicial release under RC 2929.20(H).

(G) Appellate Court’s Options
(1) Findings re F-4s & F-5s & Judicial Release If the sentencing court was required to
make the findings required by RC 2929.13(B) or (D) or 2929.20(H) relative to the imposition
or modification of the sentence, and if the sentencing court failed to state the required
findings on the record, the court hearing an appeal under this section shall remand the case
to the sentencing court and instruct the sentencing court to state, on the record, the required
findings.
(2) Findings; Options The court hearing an appeal under this section shall review the
record, including the findings underlying the sentence or modification given by the sentencing
court.

The appellate court may increase, reduce, or otherwise modify a sentence that is appealed
under this section or may vacate the sentence and remand the matter to the sentencing court
for resentencing. The appellate court’s standard for review is not whether the sentencing
court abused its discretion. The appellate court may take any action authorized by this
division if it clearly and convincingly finds either of the following:
(a) That the record does not support the sentencing court’s determinations, including
those under RC 2929.13(B) or (D) or 2929.20(H), whichever, if any, is relevant;

(b) That the sentence is otherwise contrary to law.

(H) Further Appeal A judgment or final order of a court of appeals under this section may be
appealed, by leave of court, to the supreme court.
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