 PROPOSED AMENDMENTS TO

THE OHIO RULES OF PROFESSIONAL CONDUCT

Comments Requested:  The Supreme Court of Ohio will accept public comments until September 30, 2009 on the following proposed amendments to the Ohio Rules of Professional Conduct (Prof. Cond. Rule 1.15).

 
The proposed amendment to Prof. Cond. Rule 1.15(d) and Comment [4] is a joint proposal submitted to the Supreme Court by the Ohio State Bar Association (OSBA) and the Board of Commissioners on Grievances and Discipline (Board).  The proposed amendment is based, in part, on Board Advisory Opinion 2007-7 issued in December 2007 and, in part, on a 2008 report and recommendation from a special OSBA committee that reviewed Prof. Cond. Rule 1.15.


Comments on the proposed amendments should be submitted in writing to:  Richard A. Dove, Assistant Administrative Director, Supreme Court of Ohio, 65 South Front Street, Columbus, Ohio  43215-3431, or rick.dove@sc.ohio.gov not later than September 30, 2009.  Please submit your comment by either regular or electronic mail and include your full name and mailing address in any comments submitted by electronic mail.

Key to Proposed Amendment:

1.
Original language of the rule appears as regular typescript.

2.
Language to be deleted appears thus.

3.
Language to be added appears thus.

THE OHIO RULES OF PROFESSIONAL CONDUCT

* * *

RULE 1.15:  SAFEKEEPING FUNDS AND PROPERTY

* * *
(d)
Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptly notify the client or third person.  For purposes of this rule, the third person’s interest shall be one of which the lawyer has actual knowledge and shall be limited to a statutory lien, a final judgment addressing disposition of the funds or property, or a written agreement by the client or the lawyer on behalf of the client guaranteeing payment from the funds or property.  Except as stated in this rule or otherwise permitted by law or by agreement with the client or a third person, confirmed in writing, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive.  Upon request by the client or third person, the lawyer shall promptly render a full accounting regarding such funds or other property.

(e)
When in the course of representation a lawyer is in possession of funds or other property in which two or more persons, one of whom may be the lawyer, claim interests, the lawyer shall hold the funds or other property pursuant to division (a) of this rule until the dispute is resolved.  The lawyer shall promptly distribute all portions of the funds or other property as to which the interests are not in dispute.

* * *
Comment

* * *

[4]
Division Divisions (d) and (e) also recognizes address situations in which third parties persons may have claim a lawful claims against interest in specific funds or other property in a lawyer’s custody, such as a client’s creditor who has a lien on funds recovered in a personal injury action.  A lawyer may have a duty under applicable law to protect such third-party claims third-person interests of which the lawyer has actual knowledge against wrongful interference by the client.  In such cases, when the third-party claim is not frivolous under applicable law, the lawyer must refuse to surrender the property to the client until the claims are resolved.  A lawyer should not unilaterally assume to arbitrate a dispute between the client and the third party, but, when there are substantial grounds for dispute as to the person entitled to the funds, the lawyer may  When there is no dispute regarding the funds or property in the lawyer’s possession, the lawyer’s ethical duty is to promptly notify and deliver the funds or property to which the client or third person is entitled.  When the lawyer has actual knowledge of a dispute between the client and a third person who has a lawful interest in the funds or property in the lawyer’s possession, the lawyer’s ethical duty is to notify both the client and the third person, hold the disputed funds in accordance with division (a) of this rule until the dispute is resolved, and consider whether it is necessary to file an action to have a court resolve the dispute.  The lawyer should not unilaterally assume to arbitrate the dispute between the client and the third person.  When the lawyer knows a third person’s claimed interest is not a lawful one, a lawyer’s ethical duty is to notify the client of the interest claimed and promptly deliver the funds or property to the client.
* * *

