PROPOSED AMENDMENTS TO THE SUPREME COURT RULES FOR

THE GOVERNMENT OF THE BAR OF OHIO AND OHIO RULES OF PROFESSIONAL CONDUCT


Comments Requested: The Supreme Court of Ohio will accept public comments until November 8, 2011, on proposed amendments to Rule III, Sections 1-4, and Rule VI, Section 1, of the Supreme Court Rules for the Government of the Bar of Ohio and Rule 1.4, Comment [8], and Rule 7.5(a) of the Ohio Rules of Professional Conduct.

Background


Gov. Bar Rule III authorizes lawyers to practice through legal professional associations, corporations, legal clinics, limited liability companies, and partnerships having limited liability.  Regarding partnerships having limited liability, Gov. Bar Rule III references both Chapter 1775 and section 1775.62 of the Revised Code as the applicable statutory provisions.  However, the General Assembly repealed R.C. Chapter 1775 in its entirety effective January 1, 2010, and replaced it with R.C. Chapter 1776, the Ohio Uniform Partnership Act.  R.C. Chapter 1776 now governs the creation of partnerships having limited liability.  Accordingly, the proposed amendment to Gov. Bar Rule III adds citations to R.C. Chapter 1776.  To cover partnerships formed under prior law, the general reference to R.C. Chapter 1775 remains.  The citation to R.C. 1775.62 is changed to R.C. 1776.82, which now controls the designations of limited liability partnerships. 


The amendments are also intended to correct outdated terminology.  Since 1995, Gov. Bar Rules III and VI have used the terms “partnership having limited liability” and “registered partnership.”  This language was consistent with former R.C. 1775.05.  The term “registered partnership” also appears in Prof. Cond. Rule 1.4, Comment [8], and Prof. Cond. Rule 7.5(a).  When the Court adopted the Rules of Professional Conduct in 2007, this term was chosen to track the language of Gov. Bar Rule III.


Unlike predecessor law, R.C. Chapter 1776 does not contain the phraseology “partnership having limited liability” or “registered partnership.”  Instead, the language “limited liability partnership” is used throughout R.C. Chapter 1776.  To bring the Rules for the Government of the Bar and Rules of Professional Conduct in line with R.C. Chapter 1776, all references to “partnership having limited liability” and “registered partnership” are changed to “limited liability partnership.”  
Written comments on the proposed amendments to Rule III, Sections 1-4, and Rule VI, Section 1, of the Supreme Court Rules for the Government of the Bar of Ohio and Rule 1.4, Comment [8], and Rule 7.5(a) of the Ohio Rules of Professional Conduct must be received no later than November 8, 2011 and submitted to:

Michelle A. Hall

Senior Staff Counsel

Board of Commissioners on Grievances and Discipline

65 South Front Street, 5th Floor

Columbus, Ohio 43215-3431

michelle.hall@sc.ohio.gov


Please adhere to the following guidelines when submitting a comment:

· If you are commenting on a specific proposed amendment, refer to the line numbers that appear in the left-hand margin.

· Submit your comment by regular or electronic mail, not both.

· Include your full name and regular mail address in any comment submitted via electronic mail.


Each comment received during the public comment period will be provided to the Supreme Court.

RULES FOR THE GOVERNMENT OF THE BAR OF OHIO
* * *
RULE III.  LEGAL PROFESSIONAL ASSOCIATIONS AUTHORIZED TO PRACTICE LAW

Section 1.  Firm Organization


An attorney who is otherwise authorized to practice as an active attorney under Gov. Bar. R. Vi may practice law in Ohio, to the same extent as individuals and groups of individuals, through a legal professional association, corporation, or legal clinic, formed under Chapters 1701. or 1785. or licensed under Chapter 1703. of the Revised Code, a limited liability company, formed or registered under Chapter 1705. of the Revised Code, or a partnership having limited liability partnership, registered under former Chapter 1775. or Chapter 1776. of the Revised Code.

Section 2.  Name


The name of a legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership shall comply with Rule 7.5 of the Ohio Rules of Professional Conduct.  The name of a legal professional association or legal clinic shall end with the legend, “Co., Lpa” or shall have immediately below it, in legible form, the words “A Legal Professional Association.”  The name of a corporation, limited liability company, or registered limited liability partnership shall include a descriptive designation as required under sections 1701.05(A), 1705.05(A), or 1775.62 1776.82, respectively, of the Revised Code.

Section 3.  Ethics and Discipline


(A)
Participation in a legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership shall not relieve an attorney of or diminish any obligation under the Ohio Rules of Professional Conduct or under these rules.


(B)
An attorney shall not use a legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership to share legal fees with a person not authorized to practice law in Ohio or elsewhere, except as permitted by Rule 5.4 of the Ohio Rules of Professional Conduct.  An attorney shall not participate in a legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership in which a member, partner, or other equity holder is a person not authorized to practice law in Ohio or elsewhere, except as permitted by Rule 5.4 of the Ohio Rules of Professional Conduct.


(C)
An attorney shall not use a legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership to attempt to limit liability for his or her personal malpractice in violation of Rule 1.8 of the Ohio Rules of Professional Conduct.


(D)
A legal professional  association, corporation, legal clinic, limited liability company, or registered limited liability partnership in which an attorney is an officer, director, agent, employee, manager, member, partner, or equity holder shall be considered the attorney’s firm for purposes of the Ohio Rules of Professional Conduct and these rules.

Section 4.  Financial Responsibility


(A)
A legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership shall maintain adequate professional liability insurance or other form of adequate financial responsibility for any liability of the firm arising from acts or omissions in the rendering of legal services by an officer, director, agent, employee, manager, member, partner, or equity holder.


(1)
“Adequate professional liability insurance” means one or more policies of attorneys’ professional liability insurance that insure the legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership both:


(a)
In an amount for each claim, in excess of any deductible, of at least fifty thousand dollars multiplied by the number of attorneys practicing with the firm; and


(b)
An amount of one hundred thousand dollars for all claims during the policy year, multiplied by the number of attorneys practicing with the firm.  No firm shall be required to carry insurance of more than five million dollars per claim, in excess of any deductible, or more than ten million dollars for all claims during the policy year, in excess of any deductible.


(2)
“Other form of adequate financial responsibility” means funds, in an amount not less than the amount of professional liability insurance applicable to a firm under Section 4(A)(1) of this rule for all claims during the policy year, available to satisfy any liability of the firm arising from acts or omissions in the rendering of legal services by an officer, director, agent, employee, manager, member, partner, or equity holder.  The funds shall be available in the form of a deposit in trust of cash, bank certificate of deposit, or United States Treasury obligation, a bank letter of credit, or a surety bond.


(B)
Each member, partner, or other equity holder of a legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership shall be jointly and severally liable for any liability of the firm based upon a claim arising from acts or omissions in the rendering of legal services while he or she was a member, partner, or equity holder, in an amount not to exceed the aggregate of both of the following:


(1)
The per claim amount of professional liability insurance applicable to the firm under this rule, but only to the extent that the firm fails to have the professional liability insurance or other form of adequate financial responsibility required by this rule;


(2)
The deductible amount of the professional liability insurance applicable to the claim.


The joint and several liability of the member, partner, or other equity holder shall be reduced to the extent that the liability of the firm has been satisfied by the assets of the firm.


(C)
Each officer, director, agent, employee, manager, member, partner or equity holder of a legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership shall be liable for his or her own acts or omissions as provided by law, without prejudice to any contractual or other right that the person may be entitled to assert against a firm, an insurance carrier, or other third party.

*
*
*

RULE VI.  REGISTRATION OF ATTORNEYS 

Section 1. Certificate of Registration and Registration Fee; Active Attorneys.

(A) On or before the first day of September in each odd-numbered year, each attorney who is admitted to the practice of law in Ohio shall file with the Office of Attorney Services of the Supreme Court a Certificate of Registration furnished by the Office of Attorney Services together with a registration fee of three hundred fifty dollars. An attorney who registers and pays the fee required under this section shall be granted active status.

(B) An attorney admitted to the practice of law in Ohio during the first twelve months of a biennial registration period shall file a Certificate of Registration within thirty days of the date of admission and pay the three hundred fifty dollar registration fee. An attorney admitted to the practice of law in Ohio during the second twelve months of a biennial registration period and prior to the first day of May of an odd-numbered year shall file a Certificate of Registration within thirty days of the date of admission and pay a registration fee of one hundred seventy-five dollars. An attorney admitted to the practice of law in Ohio on or after the first day of May of an odd-numbered year shall file a Certificate of Registration within thirty days of the date of admission but shall not be required to pay a registration fee for the biennial registration period in which admission occurs.

(C) Each attorney who is admitted to the practice of law in Ohio shall keep informed of the registration requirements, deadlines, and fees. Failure to receive notice that the registration and the fee are due or notice of noncompliance shall not affect any action taken under this rule.

(D) Each attorney who is registered for active status shall keep the Office of Attorney Services apprised of the attorney’s current residence address and office address and office telephone number and shall notify the Office of Attorney Services of any change in the information on the Certificate of Registration.

(E) For the purpose of compiling demographic data regarding attorneys registered in Ohio, the Office of Attorney Services, at the Court’s direction, may require each attorney to provide additional identifying information, including gender, race, and ethnicity, for the attorney’s registration record. This information may be requested in the Certificate of Registration or on a separate form.

(F)(1) For the purpose of compiling information regarding interest-bearing trust accounts established pursuant to section 3953.231 or 4705.09 of the Revised Code, the Office of Attorney Services shall require each attorney to provide the following information on the Certificate of Registration:

(a) The number of each trust or escrow account established by the attorney and the name and location of the financial institution with which each account is established; 

(b) If the attorney is affiliated with a law firm, legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership having limited liability, or owns, operates, or owns an interest in a business that provides a law-related service, the number of each trust or escrow account established by the attorney and the name and location of the financial institution with which each account is established; 

(c) If the attorney is not required to maintain an interest-bearing trust or escrow account, information as to the basis for the exemption.

(2) The Office of Attorney Services shall forward the information required by division (F) of this section to the Ohio Legal Assistance Foundation, which shall maintain the information consistent with division (B) of section 4705.10 of the Revised Code and the rules of the Foundation.

(G) Except for residence addresses, residence telephone numbers, e-mail addresses, and social security numbers, information maintained by the Office of Attorney Services, provided to another office of the Supreme Court, or provided to the Ohio Legal Assistance Foundation pursuant to division (F) of this section shall be a public record. The residence address of an attorney shall be considered a public record if the attorney has not provided a valid office address to the Office of Attorney Services.

THE OHIO RULES OF PROFESSIONAL CONDUCT
*
*
*

 SEQ CHAPTER \h \r 1RULE 1.4: COMMUNICATION

(a)
A lawyer shall do all of the following:

(1)
promptly inform the client of any decision or circumstance with respect to which the client’s informed consent is required by these rules;

(2)
reasonably consult with the client about the means by which the client’s objectives are to be accomplished;

(3)
keep the client reasonably informed about the status of the matter;

(4)
comply as soon as practicable with reasonable requests for information from the client;

(5)
consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the Ohio Rules of Professional Conduct or other law.

(b)
A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

(c)
      A lawyer shall inform a client at the time of the client’s engagement of the lawyer or at any time subsequent to the engagement if the lawyer does not maintain professional liability insurance in the amounts of at least one hundred thousand dollars per occurrence and three hundred thousand dollars in the aggregate or if the lawyer’s professional liability insurance is terminated.  The notice shall be provided to the client on a separate form set forth following this rule and shall be signed by the client.

(1) A lawyer shall maintain a copy of the notice signed by the client for five 
years after termination of representation of the client.

(2)
A lawyer who is involved in the division of fees pursuant to Rule 1.5(e) shall inform the client as required by division (c) of this rule before the client is asked to agree to the division of fees.

(3)
The notice required by division (c) of this rule shall not apply to either of the following:

(i) 
A lawyer who is employed by a governmental entity and renders services pursuant to that employment;

(ii)
A lawyer who renders legal services to an entity that employs the lawyer as in-house counsel.

*
*
*

Comment
*
*
*

Professional Liability Insurance


[8]
Although it is in the best interest of the lawyer and the client that the lawyer maintain professional liability insurance or another form of adequate financial responsibility, it is not required in any circumstance other than when the lawyer practices as part of a legal professional association, corporation, legal clinic, limited liability company, or registered limited liability partnership. 


[9]
The client may not be aware that maintaining professional liability insurance is not mandatory and may well assume that the practice of law requires that some minimum financial responsibility be carried in the event of malpractice.  Therefore, a lawyer who does not maintain certain minimum professional liability insurance shall promptly inform a prospective client or client.
*
*
*

RULE 7.5:  FIRM NAMES AND LETTERHEADS

(a)
A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1.  A lawyer in private practice shall not practice under a trade name, a name that is misleading as to the identity of the lawyer or lawyers practicing under the name, or a firm name containing names other than those of one or more of the lawyers in the firm, except that the name of a professional corporation or association, legal clinic, limited liability company, or registered limited liability partnership shall contain symbols indicating the nature of the organization as required by Gov. Bar R. III.  If otherwise lawful, a firm may use as, or continue to include in, its name the name or names of one or more deceased or retired members of the firm or of a predecessor firm in a continuing line of succession.

(b)
A law firm with offices in more than one jurisdiction that lists attorneys associated with the firm shall indicate the jurisdictional limitations on those not licensed to practice in Ohio.

(c)
The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.

(d)
Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact.

*
*
*

