
[Cite as Holda v. Blankfield, 2005-Ohio-766.] 
 
 
 
 COURT OF APPEALS OF OHIO, EIGHTH DISTRICT  
 
 COUNTY OF CUYAHOGA  
 
 NO.  84350  
 
MARK HOLDA, EXECUTOR, ETC. :  

:  
  Plaintiff-Appellant :  

:    JOURNAL ENTRY 
: 

vs.      :     and 
: 
:       OPINION 

ROBERT BLANKFIELD, M.D.,  : 
ET AL.     : 

:  
  Defendants-Appellees :  

  
DATE OF ANNOUNCEMENT 
OF DECISION:      February 24, 2005 
 
CHARACTER OF PROCEEDING:   Civil appeal from  

Common Pleas Court 
Case No. CV-476020  

 
JUDGMENT:      AFFIRMED   
 
DATE OF JOURNALIZATION:    _______________________ 
 
APPEARANCES:  
 
For Plaintiff-Appellant:   STEPHEN S. CRANDALL 

JAMES M. KELLEY, III 
Elk & Elk Co., LPA 
6110 Parkland Boulevard 
Mayfield Heights, Ohio 44124 
 

For Defendants-Appellees: 
 
Robert Blankfield, et al.  GARY H. GOLDWASSER 

CLIFFORD C. MASCH 
MICHELLE J. SHEEHAN 
Reminger & Reminger Co., LPA 
1400 Midland Building 
101 Prospect Avenue, West 
Cleveland, Ohio 44115-1093 



 
 

−2− 

 
Triloc Sharma, et al.   R. MARK JONES 

Roetzel & Andress 
1375 East 9th Street 
One Cleveland Center 
10th Floor 
Cleveland, Ohio 44114 

 
Sabino D. Velloze    ANNA M. CARULAS 

1375 East 9th Street 
One Cleveland Center 
9th Floor 
Cleveland, Ohio 44114  

      
 

 
 

 
ANTHONY O. CALABRESE, JR., J.:   

{¶ 1} Plaintiff-appellant Mark Holda (hereinafter “appellant”) 

appeals the trial court’s jury verdict in favor of defendants-

appellees.  Having reviewed the arguments of the parties and the 

pertinent law, we hereby affirm the trial court. 

I. 

{¶ 2} According to the case, appellant, as executor for the 

estate of Mary Messner (“Mary”), filed a medical malpractice action 

seeking recovery for the death of Mary.  Appellant’s complaint was 

filed on July 10, 2002, and asserted negligence, wrongful death, 

and survivorship claims against defendants-appellees Robert 

Blankfield, M.D., Sabino D. Velloze, D.O., Triloc Sharma, M.D., and 

Cardiovascular Medicine Associates, Inc., as well as defendants 

University Primary Care Physicians and Touaj Taghizadeh, M.D.1 A 

                                                 
1The court granted plaintiff’s motion to substitute defendant-appellee University 
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case management conference was held on October 3, 2002.  Expert 

report deadlines, final pretrial and jury trial dates were set at 

the case management conference.  The case was later assigned to a 

visiting judge because of a heavy trial schedule on the docket of 

the original judge.  The trial began on February 2, 2004 and ended 

on February 12, 2004 with a jury verdict in favor of defendants-

appellees.       

{¶ 3} According to the facts, Mary was a 67-year-old patient of 

family practitioner Dr. Blankfield.  Mary had a long medical 

history significant for polio, scoliosis of the spine, elevated 

cholesterol, hypertension, anxiety attacks and depression.2  She 

had been under a lot of stress as a result of her children’s 

spousal and financial problems.  In addition, Mary’s husband was 

extremely ill. 

{¶ 4} Mary had an office visit with Dr. Blankfield in January 

2000, in which she reported that her husband had passed away, and 

she was consequently upset.  On April 25, 2000, Mary visited Dr. 

Blankfield and complained of feeling sweaty and dizzy two hours 

after taking her blood pressure medication.  She also complained of 

                                                                                                                                                             
Primary Care Practices, Inc. for defendant University Primary Care Physicians. (R.14). 
Defendant Touaj Taghizadeh, M.D., was voluntarily dismissed. (R.18).  Dr. Blankfield was 
employed by University Primary Care Practices, Inc. and Drs. Velloze and Sharma by 
Cardiovascular Medicine Associates, Inc.      

2See joint exhibit 4. 



 
 

−4− 

left arm and shoulder pain.  Dr. Blankfield subsequently saw Mary 

on May 9, 2000 and she was doing better.   

{¶ 5} On December 15, 2000, at an office visit with Dr. 

Blankfield, Mary complained of chest pain and stated that she was 

depressed about her husband’s death.  Dr. Blankfield documented 

that Mary’s chest pain was not associated with any shortness of 

breath, nausea, vomiting or sweating.  Dr. Blankfield then made a 

referral for her to see a cardiologist.  Prior to visiting with a 

cardiologist, Mary  had two additional office visits with Dr. 

Blankfield.  On December 22, 2000, Mary again complained of chest 

pain, as well as anxiety and depression.  She was seen on January 

22, 2001 by Dr. Blankfield for her continued anxiety.  

{¶ 6} On January 30, 2001, Mary was seen in consultation by 

cardiologist Dr. Sharma.3  Dr. Sharma interpreted an EKG as 

essentially the same to an EKG performed in 1996.4  

{¶ 7} Later, on February 8, 2001, Mary presented to the offices 

of Dr. Sharma and Dr. Velloze for an adenosine myocardial perfusion 

imaging study, otherwise known as an adenosine stress test.5  

Adenosine is administered to patients like Mary, who are generally 

unable to keep up with the treadmill aspect of the stress test.6  

                                                 
3Joint exhibit 2.  Tr. 1044. 
4Tr. 1055. 
5Joint exhibit 2. 
6Tr. 860. 
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Prior to the injection of various chemicals and thereafter, nuclear 

images are taken of the heart.  Additionally, an EKG is performed 

during the test in order to evaluate any changes in the heart. 

{¶ 8} Dr. Sharma’s partner, Dr. Velloze, interpreted Mary’s  

adenosine stress test.  Dr. Velloze is board certified in internal 

medicine and cardiology, cardiology subspecialties of 

interventional cardiology and nuclear cardiology.7  Dr. Velloze’s 

interpretation of the stress test was that there was no focal area 

of stress induced ischemia.8  Dr. Velloze also found there to be 

borderline transient ischemic dilation.  As such, Dr. Velloze 

believed that there was no evidence that Mary’s heart was damaged.9 

{¶ 9} In addition to the above-mentioned findings, Dr. Velloze 

reported that based on a five-point scale, Mary’s stress test was 

equivocal.10  The EKG findings from Mary’s stress test were also 

nondiagnostic for heart ischemia.11  An echocardiogram was performed 

on February 9, 2001 and was similarly normal.12  Subsequently, Dr. 

                                                 
7Tr. 843-845. 
8Joint exhibit 2.  Tr. 984. 
9Tr. 987. 
10The reason for calling the test equivocal was the finding of “borderline transient 

ischemic dilation of the left ventricle which is a very complex topic.”  Tr. 899-900.  
However, Mary’s test revealed an artifact that explained this particular finding.  Mary  had a 
breast artifact that appeared in the test as an artificial abnormality.  Tr. 89.   

11Tr. 873. 
12Tr. 1072. The interpretation of Mary’s echocardiogram was not an issue at the 

time of trial.   
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Sharma reviewed the reports from Mary’s stress test, the EKG and 

the echocardiogram.  Based upon her diagnostic studies and her 

clinical status, Dr. Sharma concluded that the nature of Mary’s 

chest pain could not be from her heart.   

{¶ 10} If the patient’s chest pain was because of a heart 

problem, Dr. Sharma would have expected such chest pain to have 

produced a severely abnormal stress test and echocardiogram, but 

neither test demonstrated such a cardiac origin.  Consequently, Dr. 

Sharma concluded that there was no evidence that Mary had suffered 

any heart ischemia.    

{¶ 11} Subsequently, Dr. Sharma’s office telephoned Mary 

regarding her test results.  Dr. Blankfield was sent copies of Dr. 

Sharma’s office notes and the reports of her diagnostic studies.  

Additionally, there was a follow-up appointment made with Dr. 

Sharma for February 13, 2001, but it needed to be rescheduled.  

However, this appointment was not rescheduled by Mary.13 

{¶ 12} Mary instead returned to see Dr. Blankfield on February 

21, 2001 and reported that she was feeling better.  She also said 

that she had occasional chest pain but she associated it to her 

back pain and scoliosis.14  

{¶ 13} Mary continued to see Dr. Blankfield for office visits on 

March 12, 2001, April 10, 2001, May 8, 2001, June 12, 2001 and July 

                                                 
13Tr. 1097. 
14Tr. 570-571. 
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19, 2001.15  At these office visits, she never complained of any 

chest pain or cardiac problems.16  She merely continued to see Dr. 

Blankfield for her continued depression and for medication 

adjustments for same.  Mary suffered a sudden and unexpected 

cardiac arrest on July 23, 2001.  As a result, Mary passed away.   

II. 

{¶ 14} Appellant’s first assignment of error states the 

following: “The trial court erred when it gave the jury an 

inadequate, ambiguous, misleading, and confusing instruction on 

negligence that did not relate to the issues presented at trial.” 

{¶ 15} “The trial court does not commit reversible error if the 

instructions are sufficiently clear to enable the jury to 

understand the law as applied to the facts.”  Atkinson v. 

Internatl. Technegroup, Inc. (1995), 106 Ohio App.3d 349, 365.  

“The instructions found in Ohio Jury Instructions are not 

mandatory.  Rather, they are recommended instructions based 

primarily upon the case law and statutes.”  State v. Martens 

(1993), 90 Ohio App.3d 338, 343.  When examining alleged errors in 

a jury instruction, a reviewing court must consider the jury charge 

as a whole and “must determine whether the jury charge probably 

misled the jury in a matter materially affecting the complaining 

party’s substantial rights.”  Kokitka v. Ford Motor Co., 73 Ohio 

                                                 
15Joint exhibit 4. 
16Tr. 571. 
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St.3d 89, 1995-Ohio-84, quoting Becker v. Lake Cty. Mem. Hosp. W. 

(1990), 53 Ohio St.3d 202, 208.  Whether the jury instructions 

correctly state the law is a question of law which an appellate 

court reviews de novo.  Murphy v. Carrollton Mfg. Co. (1991), 61 

Ohio St.3d 585.   

{¶ 16} Jury instructions are within the trial court’s discretion 

and will not be disturbed absent an abuse of discretion.  State v. 

Guster (1981), 66 Ohio St.2d 266, 271.  In reviewing jury 

instructions on appeal, we must consider the specific charge at 

issue in the context of the entire charge, not in isolation.  State 

v. Thompson (1987), 33 Ohio St.3d 1, 13.  

{¶ 17} We find no error in the trial court’s instructions.  A 

review of the record indicates that the trial court made sure that 

the parties were satisfied with the instructions. The court 

demonstrated its concern that the parties were satisfied with the 

jury instructions when it stated the following: 

“THE COURT: *** All right.  Is there any reason for any 
of the counsel to approach the bench for additions or 
corrections? 

 
“MR. CRANDALL: Not on behalf of the Plaintiff, Your 
Honor. 

 
“THE COURT: Does anybody want to talk to the court at the 
sidebar? 

 
“MR. GOLDWASSER: We’re satisfied on behalf of Dr. 
Blankfield, Your Honor. 

 
“MR. JONES: Fine, Your Honor.” 
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{¶ 18} In addition, the trial court’s instruction on hindsight 

in this particular case was a completely accurate statement of the 

law applicable to the facts presented at trial.  Moreover, despite 

appellant’s claim that the instruction was erroneous, he failed to 

affirmatively establish how the trial court’s entire jury charge 

was misleading or confusing as a result of the inclusion of the 

hindsight jury charge.  Appellant failed to submit relevant case 

law or legal authority that a jury charge on hindsight is 

inappropriate in this medical malpractice action.   

{¶ 19} Appellant’s reliance on Moore v. Alliance Obstetrics, 

Inc., 5th Dist. No. 2001CA00006, 2002-Ohio-1138, is misplaced.  

Moore is distinguishable and inapplicable to this case.  The Fifth 

District in Moore found that the trial court’s notions of further, 

present and past, in the context of judging conduct “at the time” 

while “looking forward,” were internally misleading and confusing. 

 These circumstances do not exist in the case at bar.17  

{¶ 20} When considering the jury charge as a whole, we find that 

the trial court’s conduct did not mislead the jury in any matter 

materially affecting appellant’s substantial rights.  We find that 

the trial court did not give the jury inadequate, ambiguous, 

misleading, or confusing instructions.   

                                                 
17A court of appeals is bound by the decisions of the Ohio Supreme Court.  

However, it is not bound by the decisions of a court of appeals from another district.  
Hogan v. Hogan (1972), 29 Ohio App.2d 69.  Moreover, an unreported decision, like the 
Moore case, is not controlling authority upon this court.  Beder v. Cleveland Browns, Inc. 
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{¶ 21} Appellant’s first assignment of error is overruled. 

III. 

{¶ 22} Appellant’s second assignment of error states the 

following: “The trial court erred in refusing to allow the 

plaintiff to use the depositions of certain expert witnesses to 

impeach defendants.”  

{¶ 23} Appellant argues that the court erred when it did not 

allow him to use the various expert witness depositions to impeach 

the defendants; however, we disagree. 

{¶ 24} Pursuant to Evid.R. 611(B), cross-examination shall be 

permitted on all relevant matters and matters affecting 

credibility.  “The limitation of *** cross-examination lies within 

the sound discretion of the trial court, viewed in relation to the 

particular facts of the case.  Such exercise of discretion will not 

be disturbed absent a clear showing of an abuse of discretion.”  

State v. Treesh (2001), 90 Ohio St.3d 460, citing State v. Acre 

(1983), 6 Ohio St.3d 140, 145.  “Abuse of discretion connotes more 

than an error of law or judgment; it implies that the court’s 

attitude is unreasonable, arbitrary or unconscionable.”  Blakemore 

v. Blakemore (1983), 5 Ohio St.3d 217, 219.  The Supreme Court has 

explained this standard as follows: 

“An abuse of discretion involves far more than a 
difference in *** opinion ***.  The term discretion 
itself involves the idea of choice, of an exercise of the 

                                                                                                                                                             
(1998), 129 Ohio App.3d 188. 
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will, of a determination made between competing 
considerations.  In order to have an ‘abuse’ in reaching 
such a determination, the result must be so palpably and 
grossly violative of fact and logic that it evidences not 
the exercise of will but perversity of will, not the 
exercise of judgment but defiance thereof, not the 
exercise of reason but rather of passion or bias.” 

 
Huffman v. Hair Surgeon, Inc. (1985), 19 Ohio St.3d 83, 87.  

{¶ 25} Trial judges may impose reasonable limits on 

cross-examination based on a variety of concerns, such as 

harassment, prejudice, confusion of the issues, the witness’s 

safety, repetitive testimony, or marginally relevant interrogation. 

 Delaware v. Van Arsdall (1986), 475 U.S. 673.  Further, not all 

error pertaining to limitations on cross-examination is reversible 

error.  State v. Long (1978), 53 Ohio St.2d 91, 97-98. 

{¶ 26} We find that appellant did not establish any prejudice 

relating to either Dr. Silver’s or Dr. Graeber’s discovery 

depositions.  As previously stated above, the trial judge may 

impose reasonable limits on cross-examination based on a variety of 

reasons, such as repetitive testimony or marginally relevant 

interrogations. 

{¶ 27} The trial court in the case at bar may have determined 

that appellant’s use of Dr. Silver’s or Dr. Graeber’s deposition 

was becoming marginally relevant and exercised its discretion in 

limiting the use of this deposition.      

{¶ 28} In light of all of the evidence presented, we find the 

trial court’s conduct to be proper.  We further note that there is 
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no evidence of any abuse of discretion regarding the discovery 

depositions during trial.    

{¶ 29} Appellant’s second assignment of error is overruled. 

IV. 

{¶ 30} Appellant’s third assignment of error states the 

following: “The trial court erred when it displayed bias and 

hostility against plaintiff and conducted the trial proceedings in 

a manner that favored the defendants and caused prejudice to the 

plaintiff.”  

{¶ 31} Appellant argues that the trial court displayed bias and 

hostility against him and conducted the trial in a manner favoring 

the defendant; however, we saw no evidence of this and therefore 

disagree.   

{¶ 32} The term “biased or prejudiced,” when used in reference 

to a judge before whom a cause is pending, implies a hostile 

feeling or spirit of ill will, undue friendship or favoritism 

toward one of the litigants or his attorney, with the formation of 

a fixed anticipatory judgment on the part of the judge, as 

contradistinguished from an open state of mind which will be 

governed by the law and the facts.  State ex rel. Pratt v. Weygandt 

(1956), 164 Ohio St. 463. 

{¶ 33} The record in the case at bar is without any evidence 

demonstrating ill will with the formation of a fixed anticipatory 

judgment on the part of the trial court.  Appellant argues that the 
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trial court’s comments, i.e., that he was a fast talker, 

telegraphed to the jury that he was incompetent.  We find 

appellant’s argument to be without merit.    

{¶ 34} The trial court determined that the jury may be having 

trouble following a certain line of questioning.  Therefore, the 

court asked counsel to “slow down” the questions directed to Dr. 

Sharma so that the jury would not be confused.  The trial court 

stated the following: 

“THE COURT: Would you please slow down?  There’s a group 
called Fast Talker of America, you’re not a member. 

 
“MR. CRANDALL: I’m actually the president of that group, 
Judge. 

 
“THE COURT: There’s also one for slow talkers.  We don’t 
like fast talkers. 

 
“MR. CRANDALL: Mr. Kelley is the president of that. 

 
“THE COURT: Try to give a little gap between your 
question and the answer so that the jury can hear 
both.”18   

 
(Emphasis added.) 

{¶ 35} The comments in the record were made in jest as a casual 

reminder to the attorneys to talk slower for the court reporter and 

 the jury.  We do not find the comments above, nor any other 

comments in the record, to be mean spirted or of ill will.  We have 

examined the evidence in the case at bar in its entirety and do not 

find any bias or prejudice on the part of the trial court. 

                                                 
18Tr. 456-457. 
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{¶ 36} Appellant’s third assignment of error is overruled. 

Judgment affirmed. 

 

 

 

  It is ordered that appellees recover of appellant their costs 

herein taxed.  

The court finds there were reasonable grounds for this appeal.  

It is ordered that a special mandate issue out of this court 

directing the Cuyahoga County Court of Common Pleas to carry this 

judgment into execution.  

A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure.  

 

_____________________________  
   ANTHONY O. CALABRESE, JR. 

        JUDGE 
 
JOSEPH J. NAHRA, J.*, CONCURS; 
 
SEAN C. GALLAGHER, P.J., CONCURS, WITH SEPARATE 
CONCURRING OPINION. 
 
 
*Sitting by assignment: Judge Joseph J. Nahra, retired, of the 
Eighth District Court of Appeals. 
 
 
 
 
 
N.B.  This entry is an announcement of the court's decision.  See App.R. 
22(B), 22(D) and 26(A); Loc.App.R. 22.  This decision will be journalized 
and will become the judgment and order of the court pursuant to App.R. 
22(E) unless a motion for reconsideration with supporting brief, per 
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App.R. 26(A), is filed within ten (10) days of the announcement of the 
court's decision.  The time period for review by the Supreme Court of 
Ohio shall begin to run upon the journalization of this court's 
announcement of decision by the clerk per App.R. 22(E).  See, also, 
S.Ct.Prac.R. II, Section 2(A)(1). 
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SEAN C. GALLAGHER, J., CONCURRING: 
 

{¶ 37} I concur with the majority decision on all three 

assignments of error.  On the first assignment of error, I write 

separately to specifically address issues raised concerning the 

“standard of care” and “hindsight” instructions given by the trial 

court. 

{¶ 38} With respect to “standard of care” and “hindsight,” the 

trial court charged the jury as follows: 

“Next, in determining whether the physician was 
negligent, you should consider his care in light of all 
the attendant circumstances on the date and at the time 
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of the alleged negligent event.  You should not judge the 
physician by after-acquired knowledge or research. 
 

“By after acquired, the attorneys may want to help here 
when we take a break, to clarify that so that the jury is 
not thrown off.  So I may - - I may add something to that 
and we’ll put that aside. 
 

“The test of the existence of medical negligence is not 
hindsight, but one of foresight, considering all of the 
then-known facts and with the state of medical knowledge 
at the time the caregivers [sic] acted.” 

 
{¶ 39} Appellant asserts this instruction was defective because 

the “after acquired knowledge” clause was not supported by the 

evidence and the “hindsight” portion of the instruction 

inadequately expressed the law and was ambiguous, misleading, and 

confusing.  I disagree.  

{¶ 40} Although appellant makes a compelling argument that a 

trial court should not have given an instruction that the evidence 

does not support, appellant’s reliance on Pesek v. University 

Neurologists, 87 Ohio St.3d. 495, 2000-Ohio-483, is misplaced.  The 

legal issue in this case is distinguishable.  In Pesek, the court 

addressed the instruction of “alternative methods of treatment”; 

here, the court accurately addressed whether a physician’s 

negligence should not be judged by “after acquired knowledge or 

research.”  There is a clear distinction between these principles.  

{¶ 41} Further, even as here, where the record does not indicate 

that an “after acquired knowledge or research” clause was 

necessary, it cannot be said that the instruction was inherently 
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prejudicial.  The facts of the case presented to the jury clearly 

defined the alleged errors of the treating physicians.  These 

alleged errors were framed in the context of a treatment “time-

line” and made it clear when the purported negligence occurred. The 

jury, for whatever reason, declined to find the physicians 

negligent.     

{¶ 42} In addition, the assertion that the jury could have 

improperly considered the autopsy report as applying to the 

standard of care, when it was offered for proximate cause, is 

speculative at best.  As noted in the majority decision, appellant, 

although initially objecting, subsequently waived any error in the 

instruction as given.  Further, this assignment does not rise to 

level of plain error.  Reichart v. Ingersoll (1985), 18 Ohio St.3d. 

220.       

{¶ 43} It is also important to address appellant’s reliance on 

the instruction given in Moore v. Alliance Obstetrics, Inc., Stark 

App. No. 2001 CA 00006, 2002-Ohio-1138, in comparison to the 

“hindsight” instruction given here.  In Moore, the trial court gave 

the following instruction: 

“When examining the conduct of the defendant, with 

respect to the standard of care, the conduct of care 

should be judged prospectively, looking forward in time. 

The care and conduct of the defendant must be judged in 

light of the circumstances apparent to him at the time, 
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and not by looking backward retrospectively ‘with the 

wisdom born of the event’. [sic] The standard is one of 

conduct, and not of consequence.” 

Id. 

{¶ 44} This instruction is distinguishable from the instruction 

given in the present case where the trial court clearly remarked 

“you should consider his care in light of all the attendant 

circumstances on the date and at the time of the alleged negligent 

event * * *.”   As the majority noted, this is an accurate 

statement of the law.  

{¶ 45} Lastly, appellant fails to support the assertion that the 

“hindsight” instruction was erroneous.  “Actionable negligence does 

not consist of failing to take extraordinary measures which 

hindsight demonstrates would have been helpful.”  Bender v. First 

Church of the Nazarene (1989), 59 Ohio App.3d 68, 69, quoting 70 

O.Jur.3d (1986), Negligence, Section 9, at 46-47 (footnotes 

omitted). 

{¶ 46} “A hindsight charge instructs the jury on the distinction 

between foresight and hindsight, the former of which is the basis 

for a negligence claim. It instructs the jury that an 

after-the-fact assessment of facts or evidence cannot be the basis 

of a negligence claim so long as the initial assessment was made in 

accordance with the reasonable standards of medical care.  In a 

medical malpractice case, a hindsight charge is authorized where 
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the evidence raises an issue as to whether the negligence claim is 

based on later acquired knowledge or information not known or 

reasonably available to the defendant physician at the time the 

medical care was rendered.”  Mercker v. Abend, 260 Ga.App. 836, 839 

(internal quotes and citations omitted). 

{¶ 47} The court in Mercker noted that the claims there were, 

like here, not based on “after acquired knowledge”; nevertheless, 

the court noted: 

“In her appellate brief, Mercker argues that [her] claims 
against [Abend] were not based upon later acquired 
knowledge or information not known or reasonably 
available.  But jury charges are not limited to a 
plaintiff’s characterization of the lawsuit. A trial 
court has a duty to charge the jury on the law applicable 
to issues which are supported by the evidence.  If there 
is even slight evidence on a specific issue, it is not 
error for the court to charge the jury on the law related 
to that issue.”   
 
Id. (Internal quote and citation omitted.) 
 
{¶ 48} In this case, appellant presented evidence asserting that 

the treating physicians were negligent in failing to diagnose that 

Mrs. Messner had marked atherosclerotic disease or in failing to 

properly treat or notify her of the condition.  The autopsy report 

was clearly used to establish the proximate cause of death; 

however, to suggest it has no relationship to an evaluation of the 

“standard of care” is unrealistic.  In order to establish that 

there was negligence in this case, one would have to show that the 

death was caused by a condition related to the standard of care.  
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The autopsy results are therefore relevant to the assertion by the 

defense that the standard of care was not breached. 

{¶ 49} This appeal is predicated on questions of law and not on 

the factual findings of the jury.  I am cognizant that appellant 

presented evidence that the test results were improperly read or 

improperly communicated to both Dr. Blankfield and Mrs. Messner 

personally.  Further, evidence was presented that Dr. Blankfield 

failed to take proper action when made aware that the results were 

not normal.  Nevertheless, the jury chose to reject this view.  

{¶ 50} As the majority has noted, the trial court’s instructions 

were not erroneous, and on that basis I would affirm the decision 

of the trial court as to the first assignment of error.     
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