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Farmer, J.

{1} On May 26, 1999, appellant, Stacy Trump, and appellee, Gary Trump,
dissolved their marriage. Appellant was named the residential parent of the parties’ two
children and appellee was granted companionship rights. Appellee was to pay
approximately $476.00 per month in child support.

{12} On June 1, 2001, appellee filed a motion to reallocate parenting rights and
responsibilities and a motion to modify child support pursuant to a proposed shared
parenting plan. A hearing was held on January 24, 2002. By decision filed March 12,
2002, the magistrate found the parties had in fact been following a “de facto shared
parenting plan.” In recalculating the child support, the magistrate found the amount would
be $255.66 per month however, recommended an upwards deviation to $300.00. A
judgment entry agreeing with the magistrate’s decision with attached Shared Parenting
Plan was filed on April 18, 2002.

{13} On May 1, 2002, appellant filed a motion for new trial and/or relief from
judgment pursuant to Civ.R. 60(B), claiming the April 18, 2002 Shared Parenting Plan was
not what she had authorized. A hearing was held on May 29, 2002. By judgment entry
filed May 30, 2002, said motion was denied.

{14} Appellant filed an appeal and this matter is now before this court for
consideration. Assignments of error are as follows:

I

{15} “THE TRIAL COURT ABUSED ITS DISCRETION BY DENYING THE
APPELLANT’'S MOTION FOR RELIEF FROM JUDGMENT UNDER OHIO RULE OF CIVIL
PROCEDURE 60(B), WHEN THE MOTION AND SUPPORTING AFFIDAVIT ALLEGED
SPECIFIC AND UNCONTROVERTED FACTS ENTITLING THE APPELLANT TO THE

RELIEF SOUGHT.”



Il

{16} “THE TRIAL COURT ABUSED ITS DISCRETION BY DENYING THE
RELIEF SOUGHT BY THE APPELLANT FOR RELIEF FROM JUDGMENT, WHEN THE
APPELLEE’S COUNSEL IN THE TRIAL COURT DID NOT DISPUTE THAT THE
APPELLANT'S TRIAL COUNSEL HAD SIGNED A JUDGMENT ENTRY WHICH
CONTAINED PROVISIONS THAT HAD NOT BEEN NEGOTIATED BY THE PARTIES,
AND WHEN THE RECORD OTHERWISE CONFIRMED THAT THE APPELLANT WAS
NOT CONSULTED BY HER COUNSEL CONCERNING THOSE PROVISIONS.”

1

{17} “THE TRIAL COURT ERRED BY NOT MAKING THE STATUTORILY
REQUIRED DETERMINATION UNDER OHIO REVISED CODE §3109.04(B) THAT THE
SHARED PARENTING PLAN IN QUESTION IS IN THE BEST INTEREST OF THE
CHILDREN.”

L, 11, 1

{118} In appellant’s assignments of error, she claims the trial court erred in denying
her motion for relief from judgment pursuant to Civ.R. 60(B). We disagree.

{19} A motion for relief from judgment under Civ.R. 60(B) lies in the trial court's
sound discretion. Griffey v. Rajan (1987), 33 Ohio St.3d 75. In order to find an abuse of
that discretion, we must determine the trial court's decision was unreasonable, arbitrary or
unconscionable and not merely an error of law or judgment. Blakemore v. Blakemore
(1983), 5 Ohio St.3d 217. In GTE Automatic Electric Inc. v. ARC Industries, Inc. (1976), 47
Ohio St .2d 146, paragraph two of the syllabus, the Supreme Court of Ohio held the
following:

{110} “To prevail on a motion brought under Civ.R. 60(B), the movant must

demonstrate that: (1) the party has a meritorious defense or claim to present if relief is



granted; (2) the party is entitled to relief under one of the grounds stated in Civ.R. 60(B)(1)
through (5); and (3) the motion is made within a reasonable time, and, where the grounds
of relief are Civ.R. 60(B)(1), (2) or (3), not more than one year after the judgment, order or
proceeding was entered or taken.”

{11} The gravamen of appellant’'s motion for relief was that her then counsel
approved a shared parenting plan that she had not authorized. The shared parenting plan
was attached to the April 18, 2002 judgment entry that had been signed by the trial court,
the magistrate and both counsel. Appellant also claims the judgment entry failed to find
the shared parenting plan was in the best interest of the children.

{112} This entire issue is compounded by the fact that in the magistrate’s decision
of March 12, 2002, the magistrate found “no actual shared parenting plan has been filed
with the court.” However, attached to appellee’s June 1, 2001 motion for reallocation of
parenting rights is a “Shared Parenting Plan” which according to appellee’s motion
duplicates the parties’ own “companionship schedule” and “would merely formalize through
a court order the status quo.” This proposed shared parenting plan contains the three
items that appellant now objects to as having not been authorized i.e., non-emergency
medical decisions and school decisions by appellee and holiday allocation.

{113} Inher March 12, 2002 decision, the magistrate stated “[a]s of 11-1-01 pretrial
hearing, parties had noted agreement with time allocation, only issue of support calc. and
how time allocation affected it remained at that time.” Because of the shared parenting
plan, the magistrate calculated $255.66 per month in child support, but deviated upwards
to $300.00 per month “in the best interest of the children.” No objections were filed from
this decision, and there is no transcript of the January 24, 2002 hearing or the November 1,

2001 pretrial conference.



{114} As to appellant’s claim in her brief at 8 that the “trial court must perform its
duty of insuring that the Shared Parenting Plan is in the best interest of the children,” we
find the judgment entry of April 18, 2002 was explicit in that regard:

{1115} “Therefore, it is the finding of this Court that the Shared Parenting Plan
attached hereto as Exhibit 1 is in fact in the best interests of the children and is therefore
adopted by this Court and incorporated into the Judgment Entry as if fully rewritten herein.”

{116} In order to succeed on a Civ.R. 60(B) motion, the movant must establish a
valid defense and the likelihood of success on the merits. We find appellant cannot meet
these two burdens. She assented to the shared parenting plan, so there is no alternative
to the plan, and the trial court made a specific finding that the shared parenting plan was in
the best interest of the children.

{117} Upon review, we find the trial court did not err in denying appellant’s motion
for relief from judgment.

{118} Assignments of Error I, Il and 11l are denied.

{119} The judgment of the Court of Common Pleas of Stark County, Ohio,
Domestic Relations Division is hereby affirmed.

By Farmer, J.

Hoffman, P.J. and

Edwards, J. concur.

Topic: Relief from judgment on shared parenting plan.

EDWARDS, J., CONCURRING OPINION
{1120} I concur with the result reached by Judge Farmer primarily based on the fact
that the appellant could not establish a likelihood of success if the 60(B) motion were

granted. From the record, it appears that trial court approved the shared parenting plan



and found it to be in the best interests of the children, and upon review of the 60(B) motion

the trial court did not change its mind.

Judge Julie A. Edwards
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