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WOLFF, J.

{111} Gregory Stine appeals from a judgment of the Montgomery County Court of Common

Pleas, Domestic Relations Division, which denied his motion for contempt. The contempt motion
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stems from his former wife’s failure to refinance or to sell a 2003 Pontiac Vibe in accordance with
the parties’ divorce decree. Penny Chandler, Stine’s former wife, has not filed a brief in this matter.
{12} The record reveals the following facts.
{13} Gregory Stine and Penny Chandler were married on July 1, 2000. No children were
born of the marriage. On May 13, 2003, the trial court issued a final judgment and decree of divorce.
The decree contained a property settlement that had been agreed upon by the parties. Of relevance,
paragraph 6 of the divorce decree provided that Chandler was to retain the 2003 Pontiac Vibe and to
assume the debt on the vehicle, which was approximately $17,000. The paragraph also provided:
{114} “Further, the Plaintiff [Chandler] shall cause said indebtedness to be refinanced out of
the Defendant’s name and into her name alone on or before the date 90 days from the filing of this
Final Judgment and Decree of Divorce. Should the Plaintiff fail to cause the refinancing of the
indebtedness within said 90 days, then said vehicle will be immediately listed for sale and sold by the
Plaintiff, and the Plaintiff will either keep and retain any sale proceeds therefrom over and above the
then existing loan balance, and/or the Plaintiff shall assume, pay and hold the Defendant harmless
with respect to any loan balances remaining after such sale.”
{15} Chandler did not refinance the loan within ninety days of the filing of the divorce
decree, and she has not sold the vehicle. Consequently, Stine has filed several motions for contempt.
On September 30, 2003, Stine filed his first motion for contempt. A hearing was held on November
14,2003. The magistrate overruled the motion, finding that Chandler had attempted unsuccessfully
to refinance the loan with three institutions, and that she had listed the vehicle for sale in August
2003 for $15,000, the loan payoff amount. Although the magistrate denied the motion, he expressed

concern that Chandler had not investigated the “blue book™ value of the vehicle. He therefore
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ordered her to “make a thorough investigation to determine the fair market value of the automobile
and to list the car at fair market value.”

{116} In May 2004, Stine again filed a motion for contempt, arguing that Chandler had
continued to list the vehicle above fair market value and that he continued to be named as a
responsible party for the debt. After a hearing in October 2004, the magistrate found Chandler to be
in contempt. In his December 7, 2004, ruling, the magistrate found that Chandler had not tried to
sell the Vibe for fair market value. The court fined Chandler $200, indicating that the fine may be
purged upon listing the car at its blue book value or the Edmunds Tree Market Evaluation value.
The magistrate further found Chandler in contempt for failing to make timely payments on the
automobile. However, because Stine had not demonstrated that he had been damaged by this
conduct, the court did not order a fine or jail time. The magistrate also set a follow-up hearing in
February 2005 to review the matter. Chandler filed objections to the magistrate’s ruling, which were
overruled. On March 29, 2005, the magistrate held the review hearing. On May 3, 2005, the
magistrate found that Chandler had listed the car for fair market value in accordance with his order.

{17} On April 14, 2005, Stine filed another motion for contempt, again based on
Chandler’s failure to sell the Vibe. After a hearing, the magistrate found that Chandler “had the car
listed for sale at all times and has listed the car at the fair market value.” The magistrate further
found that Stine had not demonstrated that the late payments by Chandler have had a negative impact
on his credit rating. The magistrate thus denied Stine’s motion for contempt.

{118} Stine objected to the magistrate’s ruling. On November 29, 2005, the trial court
overruled the objections, stating:

{19} “Plaintiff has listed the car in Auto Trader and has had it listed on a consistent basis.
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Plaintiff has been lowering the price to keep the price close to the estimated fair market value. The
vehicle is currently listed at $9,900. During the time the car has been listed, plaintiff has had a few
inquires but no offers. The court finds that it would be unjust to hold a party in contempt for
something that is out of that party’s control such as a buyer purchasing the automobile in this case.”

{11 10} The trial court further rejected Stine’s contention that his credit score had been
negatively affected due to Chandler’s failure to pay the indebtedness in a timely manner on three
occasions — in July and November of 2004 and January of 2005. The court reasoned that Stine’s
credit reports “contained other information that would adversely affect credit scores such as a high
debt to income ratio. Defendant failed to prove that the late payments made by the plaintiff were the
sole reason for the reduction in his credit scores.”

{1 11} Stine appeals from that ruling. In essence, he argues that the trial court erred in
failing to enforce the terms of the divorce decree and to set a specific time frame for compliance with
paragraph six. He further asserts that the trial court should have awarded compensation to him for

harm done to his credit by Chandler’s late payments.

{112} «he purpose of civil contempt proceedings is to secure the dignity of the courts and
the uninterrupted and unimpeded administration of justice.” Windham Bank v. Tomaszczyk (1971),
27 Ohio St.2d 55, 58, 271 N.E.2d 815. The purpose of civil contempt is to coerce compliance with
the court’s lawful orders. Id. “[S]ince the purpose is remedial, it matters not with what intent the
defendant did the prohibited act. *** An act does not cease to be a violation of a law and of a decree
merely because it may have been done innocently.” 1d., quoting McComb v. Jacksonville Paper Co.
(1949), 336 U.S. 187, 191, 69 S.Ct. 497, 93 L.Ed. 599. *“Contempt can only occur where the

contemnor has the power to perform the act listed in the court order but fails to do so.” Schaefer v.
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Schaefer, Greene App. No. 2004-CA-65, 2005-0Ohio-3063, {13, citing Wilson v. Columbia Cas. Co.
(1928), 118 Ohio St. 319, 328-329, 160 N.E. 906.

{11 13} The determination of whether a party should be held in contempt is left to the sound
discretion of the trial court. Forrester v. Forrester, Greene App. No. 2004-CA-81, 2005-Ohio-5230,
8. Absent an abuse of discretion, an appellate court will not reverse the trial court’s findings. Id.
An abuse of discretion is shown if the trial court’s attitude in rendering its decision was
unreasonable, arbitrary, or unconscionable. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 450
N.E.2d 1140. Anappellate court will not weigh the evidence nor judge credibility of witnesses when
reviewing factual findings of the trial court relating to its contempt determinations because both of
these functions are solely within the province of the trial court. Pohl v. Pohl, Montgomery App.
20001, 2004-0Ohio-3790. On its face, the trial court’s determination appears to be reasonable —
according to the evidence submitted at the hearing, Chandler has continuously listed the Vibe for sale
at blue book value. Placed in the context of the procedural history of this case, however, the
unreasonableness of the court’s failure to find Chandler in contempt becomes apparent.

{11 14} At the time of the trial court’s ruling, two and one-half years had elapsed since the
entry of divorce decree. The decree clearly provided that Chandler was to refinance the vehicle
within 90 days of that date, thus removing Stine from the loan obligation on the automobile. If
refinancing did not occur within that time period, the car was to be immediately listed for sale and
sold by Chandler.

{11 15} Atthe outset, we disagree with the trial court’s conclusion that Chandler lacks control
over the sale of the vehicle. While Chandler cannot control whether a willing buyer will answer her

advertisement, there are other avenues by which she could sell the vehicle, such as a used car
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dealership or an auction. Moreover, if Chandler were so inclined, she could likely sell the vehicle in
a very short time at a reduced price. In sum, the sale of the Vibe is not something outside of
Chandler’s control.

{1 16} In addition, we believe that the trial court has placed too much stock in the fact that
Chandler has — at least in 2005 — priced the car based on its “blue book” value. The divorce decree
did not order Chandler to list the vehicle at its blue book value and to sell the vehicle for that
amount. Rather, if refinancing was not available, the divorce decree required Chandler to
immediately list the vehicle for sale and sell it. Although listing the vehicle at blue book value may
satisfy this requirement in the short term, this action becomes increasingly insufficient the longer that
the vehicle remains unsold. Considering that more than two years had passed since the issuance of
the divorce decree, Chandler’s listing of the automobile in Auto Traders at blue book value was
inadequate. The mere fact that the vehicle has remained on the market for such a lengthy span of
time indicates that the blue book value is not the fair market value for her vehicle in this market.
Compliance with the terms of the divorce decree apparently will require Chandler to sell the vehicle
for less than she believes that it is worth. It is clear, however, from the agreed upon property
settlement quoted above that the parties contemplated that Chandler might sustain a loss on the sale.

{1 17} Chandler obviously would like to sell the vehicle at a price consistent with its blue
book value and close to her payoff amount, if not more. However, in light of the terms of the
divorce decree, Chandler did not have — and the trial court should not have given her — unlimited
time to sell the vehicle at blue book value. Moreover, in light of the fact that two and a half years
had elapsed since the filing of the divorce decree, we agree with Stine that the trial court erred when

it failed to find Chandler in contempt for failing to comply with its terms. It is patently unreasonable
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for Chandler to have retained possession of the automobile (in the absence of refinancing) and for
Stine to remain named on the indebtedness for the vehicle for this length of time.

{1 18} Stine also asserts that he should have been compensated “for the harm done to his
credit by [Chandler] blatantly making untimely payments on the automobile and his time and
expenses *** incurred in bringing these actions before this Court and to repair his damaged credit.”

{1 19} Itis well-established that “judicial sanctions in civil contempt proceedings may/[,] ina
proper case, be employed for either or both of two purposes: to coerce the defendant into compliance
with the court’s order, and to compensate the complainant for losses sustained.” City of Cincinnati
v. Cincinnati Dist. Council 51, Am. Federation of State, County and Municipal Emp., AFL-CIO
(1973), 35 Ohio St.2d 197, 206, 299 N.E.2d 686, quoting United States v. United Mine Workers of
America (1947), 330 U.S. 258, 303, 67 S. Ct. 377, 91 L.Ed. 884.

{11 20} With regard to his expenses for bringing the motions for sanctions in the trial court,
we note that the trial court required Chandler to pay the administrative costs for the motion at issue.
Stine cannot seek reimbursement for his expenses concerning prior decisions of the trial court.

{11 21} As for the harm to his credit, Stine presented evidence that his credit score had
dropped from 729 in March 2004 to 666 in March 2005. He attributed this drop to Chandler’s late
automobile payments. Stine testified that, when he purchased a vehicle in December 2004, he would
have had to pay a higher interest rate with his credit score than if he had obtained a loan jointly with
his father. He provided a letter from State Farm Bank, dated March 31, 2005, in which the bank
informed him that it would not approve his loan application due to “delinquent credit obligations.”
Stine testified that the only delinquent obligation was the Vibe loan.

{11 22} As highlighted during cross-examination, Stine’s credit report indicates his score was
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affected by certain factors, including that the proportion of revolving balances to revolving credit
limits was too high and that the proportion of loan balances to loan amounts is too high. These
factors were present in both 2004 and 2005. The March 2005 report also identified as factors that the
“time since delinquency is too recent or unknown” and “time since most recent account opening is
too short.” Stine acknowledged that he had made more purchases and had increased his debt to asset
ratio between March 2004 and March 2005.

{11 23} Upon review of this evidence, the trial court concluded that Stine had failed to prove
that the late payments by Chandler were the sole reason for the reduction in his credit scores. We
agree with the trial court that there was other information that might have decreased his credit score,
such as his additional purchases and the resultant increase in his debt to asset ratio. However, we
disagree that Stine had to establish that Chandler’s actions alone caused the decrease in order to be
compensated. The letter from State Farm Bank indicated that its sole reason for denying his loan
application was the delinquent credit obligation. Stine’s undisputed testimony was that the Vibe loan
was the only credit obligation that had become delinquent. Although there may have been other
factors that reduced Stine’s credit score, the evidence indicates that the delinquent payments were
significant enough by themselves to warrant a denial of credit. Because Stine has remained on the
Vibe loan due to Chandler’s failure to refinance the vehicle or to sell it, as required by the divorce
decree, the trial court should have awarded compensation to Stine for damage to his credit, to the
extent that the amount of the injury caused by Chandler had been established.

{11 24} The assignments of error are sustained.

{11 25} The judgment of the trial court will be reversed and the cause remanded. Upon

remand, the trial court shall enter a finding of contempt against Chandler and shall impose a
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reasonable penalty, purgable upon the sale or refinancing of the Vibe within forty-five days. The
trial court shall further determine, based on the evidence already presented, whether Stine has
established any actual financial detriment due to the delinquent payments and order reasonable
compensation, if any.

FAIN, J., concurs.

GRADY, P.J., dissenting:

{11 26} 1do not agree that the domestic relations court abused its discretion when it declined
to hold Plaintiff-Appellee Chandler in contempt for failing to comply with the obligations imposed
on her by the divorce decree.

{11 27} The decree, which was the product of the parties’ negotiated agreement, awarded the
Pontiac Vibe vehicle to Chandler and ordered her to refinance the loan obligation on the vehicle to
her name alone within ninety days. Failing that, Chandler is required by the decree to immediately
list the vehicle for sale and to sell it. However, the decree contains no requirements governing the
terms of the sale or offer of sale. It merely provides that Chandler is entitled to retain any excess of
the sale price over the loan balance and must pay any deficiency.

{11 28} In earlier proceedings, the domestic relations court construed its decree to require
Chandler to offer the vehicle for sale not at the price of the loan pay-off but at its fair market value.
The record shows that Chandler has done that, but no sale or offer to purchase has resulted.

{11 29} It is not within Chandler’s power to make a ready and willing buyer appear. Stine
complains that the domestic relations court should nevertheless have set a deadline for that to

happen, However, if that is a matter beyond Chandler’s control, a deadline would be useless, and
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any failure to meet the deadline would likewise not be a basis for a finding of contempt.

{1 30} The majority speculates that Chandler could more likely produce a sale by offering
the vehicle to a dealer or at auction, presumably at a substantially lower price, paying any deficiency
herself. This view appears to derive from the decree’s requirement that Chandler must pay any
deficiency if there is one.

{1 31} Asa practical matter, offering the vehicle for sale at a distress price seems unrealistic.

Because the loan balance remains outstanding, Chandler has only a memorandum of title which “is
not assignable, and constitutes no evidence of title or of right to transfer or encumber the motor
vehicle described therein.” R.C. 4505.12. In order to sell the vehicle at a distress price, whether to a
dealer or at auction or otherwise, Chandler must first obtain an assignable title, and lacking
financing, she can’t do that. A requirement that she do so is a “Catch-22.”

{1 32} Chandler’s fundamental obligation under the decree is to hold Defendant-Appellant
Stine harmless on their joint obligation to GMAC. The domestic relations court found that Chandler
made several late installment payments. Stine contends that there has since been more, and that the
late payments have negatively affected his credit rating. However, the trial court expressly rejected
that particular contention on the evidence presented.

{11 33} “The term “abuse of discretion’ connotes more than an error of law or judgment; it
implies that the court’s attitude is unreasonable, arbitrary or unconscionable.” Blakemore v.
Blakemore (1983), 5 Ohio St.3d 217, 219. In my view, the domestic relations court acted reasonably
and not arbitrarily or unconscionably when it declined to impose the kind of additional requirements
on Chandler that the majority proposes. They were not part of the decree, which incorporated the

parties’ agreement. Further, because they would apply to property Chandler was awarded, such
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additional requirements would operate to modify a property division award which is not subject to
modification. R.C.3105.171(1).

{11 34} Obviously, Stine expected when he made the agreement to be free of the loan
obligation on the vehicle within ninety days following the divorce decree or shortly thereafter. His
frustration in being denied the benefit of his bargain is the product of a faulty agreement that
produced a decree that, by awarding the vehicle to Chandler but leaving the conditions of her duty to
sell it open-ended, did not “attempt to disentangle the parties’ economic partnership so as to create a
conclusion and finality to their marriage.” Hoyt v. Hoyt (1990), 53 Ohio St.3d 177, paragraph two of
the Syllabus by the Court. That failure is chargeable to both parties, and any prejudice Stine has
suffered as a result is not, on this record, a basis to find Chandler in contempt. | would affirm.
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