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{1} Defendant-appellant David Swayze appeals from a judgment rendered
against him and in favor of plaintiff-appellee Talmadge Davison, Jr. Swayze
contends that the trial court erred by rejecting his claim of adverse possession, by
deciding to credit the testimony of a surveyor who testified in Davison’s favor

concerning the location of the property line between the parties, and by concluding
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that Davison cannot build or repair a suitable driveway on his property without

removing a tree straddling the property line.

{2} We conclude that the evidence in the record permits the trial court to
find, as it did, that Swayze failed to establish that he and his predecessors in title
had openly, notoriously and adversely used his property for 21 years either before
the United States of America acquired title to the neighboring property in 1985, or
after the United States of America conveyed title to Davison’s father, who
subsequently conveyed the title to him. We further conclude that the trial court’s
decision to credit the testimony of Davison’s surveyor is not against the manifest
weight of the evidence. Finally, we conclude that there is evidence in the record to
support the trial court’s conclusion that Davison cannot build or repair a suitable
driveway on his property without removing a tree straddling the property line.
Accordingly, the judgment of the trial court is Affirmed.

I

{13} Davison and Swayze own adjacent parcels of residential property. As
of the time of the hearing in the trial court, neither Davison nor Swayze resided
upon their respective properties, although Swayze indicated his intent to do so in
the near future. Swayze’s mother acquired Swayze’s parcel in 1967. Swayze
subsequently acquired the property from his mother. Davison’s parcel was acquired
by the United States of America Veterans Administration in 1985. Later that year,
the parcel was sold to Davison’s father. Still later, Davison acquired the parcel from
his father.

{14} Davison testified that shortly after his father acquired the property in
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1985, Swayze offered to purchase a two-foot strip from the Davison property, but

the offer was rejected. Although Swayze never admitted this, he also never
specifically denied it in his testimony.

{5} The present controversy appears to have had its origin in 1998, when
Davison told Swayze that Davison wanted to put in a new driveway, the existing
driveway being in a state of disrepair, and wanted to take out a tree that was on the
property line between the two properties. Davison testified that Swayze initially
refused to allow Davison to chop down the tree, but later relented, and gave
permission. Davison testified that when he told Swayze he had found someone to
chop down the tree, Swayze then said he would not permit the tree to be removed.
As a result of this, Davison began to be interested in determining where the
property line was, in relation to a concrete sidewalk or walkway that ran alongside
Swayze’s house, on the side nearest Davison’s property. Davison ultimately
retained the services of William C. Petkewicz, a professional surveyor, and partner
in North, Fleet, Brown and Petkewicz, a civil engineering and surveying firm.

{16} For his part, Swayze obtained a survey from Shaw, Weiss, and
DeNaples, and another survey from Christopher Harmon. Upon cross-examination,
Swayze acknowledged that he had hired two other surveying firms. One of these
was B.C.R. Swayze became dissatisfied with B.C.R., and they parted ways, with
the representative from B.C.R. telling Swayze, “you haven’'t done anything but tried
to influence me ever since | met you.” Swayze also consulted John Judge, but
when Judge told Swayze, “we feel that these old pipes in the ground are probably

right,” and advised Swayze to “let the man put his concrete . . . driveway in,”



Swayze and Judge came to a parting of the ways.

{7} Swayze also rented some surveying equipment and performed his
own survey, but there is no evidence establishing Swayze’s professional
gualifications as a surveyor.

{18} Petkewicz testified on behalf of Davison. The two surveys
commissioned by Swayze were admitted in evidence, without objection, but there
was no testimony authenticating the manner in which they were performed.

{19} Davison brought this action for ejectment, trespass, fraud, damages
and declaratory judgment. Essentially, Davison claimed that Swayze’s concrete
walkway encroaches upon his property, sought an order for its removal, and also
sought a declaration that he may remove the tree straddling the property line, at his
own expense. Davison also sought compensatory and punitive damages.

{110} Swayze counterclaimed, seeking a determination that Davison’s
property is a nuisance, and that, even if the property line is deemed to be located as
Davison contends, which Swayze denies, Swayze has title to the area covered by
the concrete walkway by virtue of adverse possession.

{111} Mediation was unsuccessfully attempted, and this matter was heard
before a magistrate. The magistrate rendered a decision in Davison’s favor on the
issue of the location of the property line, and ordered the removal of the offending
concrete walkway. The magistrate also found in Davison’s favor on Swayze’s claim
for adverse possession and nuisance, and in Swayze’s favor upon Davison’s claims
for adverse possession, fraud and trespass. Swayze filed objections to the

magistrate’s decisions. The trial court overruled these objections, and rendered



judgment accordingly. From the judgment of the trial court, Swayze appeals.
Il

{1112} Swayze’s First Assignment of Error is as follows:

{113} “IN THE MAGISTRATE’'S DECISION (OCT. 18, 2001), PG. 10, 3) IN
JUDGMENT DISMISSING DEFENDANT'S CLAIM FOR ADVERSE POSSESSION
AS NUISANCE, THE MAGISTRATE'S ACTION CONSTITUTED REVERSIBLE
ERROR. IN MAGISTRATE'S DECISION ON PAGE 7 THE SECOND
PARAGRAPH SHE STATED:

{1114} “THE MAGISTRATE ALSO FINDS THAT THE DEFENDANT'S CLAIM
FOR ADVERSE POSSESSION LACKS MERIT.

{115} “ON FOLLOWING PAGE 8 MAGISTRATE SAID IN MIDDLE OF
PARAGRAPH 2. ALTHOUGH THE PARTIES DID NOT SUBMIT INTO EVIDENCE
ANY DOCUMENT WHICH REVEALS WHEN THE VETERAN’S ADMINISTRATION
ACQUIRED TITLE TO PLAINTIFF'S PROPERTY.

{116} “THE ENTIRE RECORD, TESTIMONY AND EXHIBITS SHOWS
THAT THE PLAINTIFF NEVER SHOWED ANY EVIDENCE OF VETERANS
ADMINISTRATION HAVING TITLE TO PLAINTIFF'S PROPERTY PRIOR TO
PLAINTIFF'S OWNERSHIP. DEEDS SUCH AS QUIT CLAIM DEEDS CAN BE
GIVEN BY ANYONE WHO MIGHT HAVE AN INTEREST TO CLEAR A POSSIBLE
CLOUD ON TITLE.”

{1117} Essentially, Swayze contends that the magistrate erred when she
found against him on his claim of adverse possession.

{118} The magistrate noted that a claim of adverse possession cannot run
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against the State or the federal government, citing Haynes v. Jones (1915), 91 Ohio

St. 197, 203, and Lindsey v. Lessee of Miller (1832), 31 U.S. 666. The magistrate
concluded that Swayze, who had the burden of proof on this issue, had only
succeeded in establishing “that the sidewalk was in its present location since 1967.”
The magistrate noted that the United States of America acquired title to the property
some time in 1985, so that Swayze and his predecessors in title could not have
obtained title by virtue of adverse possession before that claim was cut off by virtue
of the ownership of the adjacent property by the United States of America. The
magistrate noted that after the United States of America conveyed title to Davison’s
father, also in 1985, 21 years had not yet run as of the date of the hearing.

{119} Swayze contends that the magistrate erred by failing to find that he
had established adverse possession prior to 1967. Based upon our review of the
evidence in the record, we disagree.

{20} Swayze did testify that there had been a walkway “there” when he was
10 years old, which would have been in 1953. He also testified that the walkway
“previous” to a repair or replacement of the walkway in 1973 or 1974 was six inches
wider than the new one. However, he did not testify concerning the particular
location of the walkway before it was repaired or replaced in 1973 or 1974. And,
although he testified that “the previous” walkway was six inches wider than the
walkway that resulted from the repair or replacement in 1973 or 1974, he never
testified that that previous walkway had been in existence, unchanged in either its
dimensions or location, since any particular date prior to 1967. Accordingly, upon

the state of this record, we conclude that the trial court could properly find, as it did,
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that Swayze had failed to establish the continuous existence of an encroaching

sidewalk or walkway for 21 years or more before the United States of America
acquired title to the adjacent property in 1985.
{21} Swayze’s First Assignment of Error is overruled.
1

{122} Swayze’s Second Assignment of Error is as follows:

{123} “IN THE MAGISTRATE'S DECISION PG. 5 AT START OF
PARAGRAPH 2 MAGISTRATE STATED:

{1124} “IN THIS CASE MAGISTRATE FINDS THAT THE ONLY SURVEY IN
EVIDENCE WHICH WAS ESTABLISHED AS BEING DONE IN ACCORDANCE
WITH INDUSTRY STANDARDS IS THE SURVEY CONDUCTED BY NORFLEET,
BROWN & PETKEWICZ.

{125} “TWO SURVEYS BY SHAW, WEISS, DENAPLES, OCT 28 98 AND
MAY 25 99, ALONG WITH A SURVEY BY CHRISTOPHER HARMON DATED MAY
14 2001 AND ACCOMPANYING WRITTEN SURVEYOR'S REPORT WERE
ADMITTED IN EVIDENCE BEING DEFENDANT'S EXHIBITS A, C AND B
RESPECTIVELY. A HAND DRAWN SURVEY BY THE DEFENDANT MARKED EX
F WAS ALSO ADMITTED.

{126} “THE SHAW AND HARMON SURVEYS WERE PERFORMED BY
LICENSED PROFESSIONAL SURVEYORS.

{1127} “THE PLAINTIFF DID NOT OBJECT TO THE ADMISSION OF THE
DEFENDANT’S 3 SURVEYS DONE BY PROFESSIONAL SURVEYORS DURING

THE TRIAL.”
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{1128} Essentially, Swayze is contending that the decision of the trial court to

credit Davison’s evidence on the issue of the proper location of the property line is
an abuse of discretion and against the manifest weight of the evidence. Both
parties submitted surveys, which were admitted in evidence without objection. As
the magistrate notes in her decision, William Petkewicz, who performed the survey
on Davison’s behalf, testified concerning his methodology, and testified that he had
conducted his survey in accordance with industry standards. There was testimony
with respect to the surveys offered in Swayze’s behalf that they were conducted in
accordance with industry standards. Swayze, himself, conducted a survey, but
there was no evidence that Swayze possesses surveying credentials or skills.

{129} In short, there was conflicting evidence on the issue of the location of
the property line. We have reviewed the entire transcript of the trial, and we
conclude that the evidence submitted in Davison’s behalf is not inherently
incredible, and the trial court’s decision to credit that evidence is neither against the
manifest weight of the evidence, nor an abuse of discretion. Swayze’s Second
Assignment of Error is overruled.

vV

{130} Swayze’s Third Assignment of Error is as follows:

{131} “IN THE MAGISTRATE'S DECISION PG 6 IN MIDDLE OF FIRST
PARAGRAPH MAGISTRATE SUGGESTS:

{132} “THERE IS EVIDENCE TO SUGGEST THAT WITHOUT THE
REMOVAL OF THE TREE THE PLAINTIFF CANNOT BUILD OR REPAIR A

SUITABLE DRIVEWAY ON HIS PROPERTY.
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{133} “THE MAGISTRATE IS DECIDING A MAJOR ISSUE IN THE CASE

ON MATTERS BASED ON SUGGESTIONS NOT PROVEN FACTS OR LAW.”

{134} Davison testified that regardless of which property line is deemed to
be correct, the large, 40-foot-high tree between the properties is on both properties,
and this fact is apparent from several of the photographs and other exhibits that
were admitted in evidence. Davison testified that the tree’s roots “had destroyed my
driveway.” This testimony was not contradicted or rebutted by Swayze. Although
both the magistrate and the trial court framed their findings on this point as “there is
evidence to suggest that without the removal of the tree, [Davison] cannot build or
repair a suitable driveway on his property, as there is clearly no remaining room for
building a driveway elsewhere on the property,” (emphasis added) it is clear that
both the magistrate and the trial court found that Davison could not build or repair
his driveway without the removal of the tree, and there is evidence in the record to
support that finding.

{135} Swayze’s Third Assignment of Error is overruled.

\%

{136} All of Swayze's assignments of error having been overruled, the

judgment of the trial court is Affirmed.

GRADY and YOUNG, JJ., concur.

Copies mailed to:

Jerry A. Meadows



Edward J. Duffy, Jr.
Hon. David Gowdown
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