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CYNTHIA WESTCOTT RICE, J.

{1} On the evening of December 10, 1998, appellant, Rae Ellen Hawkins, and
her husband arrived at Crestwood High School to attend their grandson’s wrestling
match. Appellant indicated that she had been to Crestwood High School in the past.
To wit, in her deposition, appellant stated she had visited the school approximately ten

times to watch her grandson’s wrestling matches and to attend other school programs



for her grandson and granddaughter. As appellant approached the front door of the
school, she stepped on a rock approximately two to three inches in diameter. Appellant
subsequently fell and sustained a severely broken ankle as a result of the fall. In her
deposition appellant opined that the rock came from a gravel path that extended from
the sidewalk to the front door of the school.

{12} On December 8, 2000, appellants filed suit against appellee, Crestwood
Local Board of Education. On December 21, 2001, appellee filed a motion for summary
judgment. Appellants filed a brief in opposition for summary judgment on February 22,
2002. On March 12, 2002, appellee filed its reply memorandum in support of its motion
for summary judgment. On April 3, 2002, the trial court granted appellee’s motion for
summary judgment. Appellants filed this timely appeal and assign two errors for our
review:

{13} “[1.] The Trial Court erred as a matter of law by granting Defendant
Crestwood Local School District's Motion for Summary Judgment, as there exist
genuine issues of material fact precluding the entry of summary judgment in favor of
Defendant-Appellee Crestwood Local School District.

{114} *“[2.] The Trial Court erred as a matter of law by not ruling that the ‘minor
or trivial defect’ doctrine has been supplanted by the adoption of comparative
negligence in Ohio.”

{5} We shall address appellants’ second assignment of error first because it
directly assails the legal basis of the trial court’s ruling. Specifically, the trial court held
that there was no genuine issue of material fact as to whether appellee had an

obligation to remove the defects from the sidewalk because they were “minor or trivial.”



In order to establish actionable negligence, a plaintiff must show the following: (1) the
existence of a duty, (2) a breach of a duty, and (3) an injury proximately resulting
therefrom. Texler v. D.O. Summers Cleaners and Shirt Laundry Co. (1998), 81 Ohio
St.3d 677, 680. In essence, the, “existence of a duty is fundamental to establishing
actionable negligence.” Jeffers v. Olexo (1989), 43 Ohio St.3d 140, 142. In the
absence of a duty or obligation of care, there can be no negligence. Id.

{16} Appellants contend “[w]ith the advent of comparative negligence in Ohio,
there is a movement to abandon the traditional ‘open and obvious’ doctrine.” However,
the Supreme Court of Ohio’s recent decision in Armstrong v. Best Buy Co., Inc., 99
Ohio St.3d 79, 2003-Ohio-2573, belies appellants’ contention. In Armstrong, the
Supreme Court upheld the open and obvious doctrine in light of Ohio’s adoption of
comparative negligence. Fundamentally, the court held that the doctrines can
coherently coexist because each addresses a separate element of negligence.

{17} To wit, the open and obvious doctrine states, “that a premises-owner owes
no duty to persons entering those premises regarding dangers that are open and
obvious.” Id. at {5, citing Sidle v. Humphrey (1968), 13 Ohio St.2d 45, paragraph one of
the syllabus. Alternatively, comparative fault is a defense that operates to distribute
legal culpability in relation to each party’s proportional responsibility. As such, the
comparative fault analysis is relevant to the proximate cause prong of a negligence
cause of action.

{18} The concept of a “minor or trivial defect” is a logical corollary to the open
and obvious doctrine. Specifically, the open and obvious doctrine stems from the

landowner’s duty to persons injured on his or her property. Armstrong, supra, at 11.



Likewise, the notion of a minor or trivial defect speaks directly to whether the alleged
defects are sufficient to open the door to a legal obligation.

{19} By suggesting that the “minor or trivial defect” doctrine has been
supplanted by the doctrine of comparative negligence, appellants fail to recognize the
distinction between duty and proximate cause. In its discussion validating the open and
obvious doctrine, the Supreme Court noted: “The *** characterization of the open and
obvious doctrine as a defense that should be submitted to the jury as part of the
comparison of the relative fault of the parties overlooks the simple truism that where
there is no duty there is no liability, and therefore no fault to be compared.” Id. at {11,
qguoting Bucherles v. Chicago Park Dist. (1996), 171 Ill.2d 435, 447. As such, the fault
or causation prong of negligence is a nullity without an initial duty on which a plaintiff
might predicate liability.

{110} In the current matter, an inquiry into whether the defect was “minor or
trivial” was necessary to establish the threshold issue of duty. The court determined, as
a matter of law, appellee was not legally obligated to protect appellant from the defects
it deemed “minor or trivial.” Where appellee owed appellant no duty, any analysis of
fault or causation was unnecessary. By focusing on the duty prong of negligence, the
“minor or trivial defect” doctrine properly considers the dangerous condition itself, as
opposed to the nature of appellant’s conduct in approaching it. Therefore, by extension
of the rule in Armstrong, the doctrine of comparative negligence has not supplanted the
doctrine of “minor or trivial defect.” Hence, appellants’ second assignment of error has

no merit.



{111} Notwithstanding the above conclusion, appellants claim, in their first
assignment, that there are material issues of fact as to whether the attendant
circumstances surrounding her fall rendered the defects substantial so as to impose a
legal duty on appellee. The attendant circumstances of which appellants complain are
the poor lighting and the similarity between the color of the rock on which she slipped
and the color of the sidewalk. Taken in conjunction, appellants conclude these
circumstances are sufficient to create an issue of fact with respect to the issue of duty.
We disagree.

{1112} Civ. R. 56(C) provides that before summary judgment may be granted, the
court must determine that (1) no genuine issue as to any material fact remains to be
litigated; (2) the moving party is entitled to judgment as a matter of law; (3) it appears
from the evidence that reasonable minds can come to but one conclusion and viewing
such evidence most strongly in favor of the party against whom the motion for summary
judgment is made, that conclusion is adverse to that party. Osborne v. Lyles (1992), 63
Ohio St.3d 326, 327.

{113} The duty owed to business invitees is that of ordinary, reasonable care,
including maintaining premises in a reasonably safe condition and warning invitees of
latent defects of which the owner should have knowledge. Stockhauser v. Archdiocese
of Cincinnati (1994), 97 Ohio App.3d 29, 32. Appellants claim that although the trial
court found the defects “minor or trivial” the attendant circumstances surrounding the fall
make the defects “substantial” so as to render the walkway not reasonably safe. In
support appellants cite Goldshot v. Romano’s Macaroni Grill, 2d Dist. No. 19023, 2002-

Ohio-2159.



{114} In Goldshot, the plaintiff testified that poor lighting, coupled with the color
of the sidewalk prevented her from seeing a raised portion of the walkway causing her
to sustain injury. Moreover, the court heard evidence regarding the occurrence of other
accidents in the exact same spot. From this, the Second District Court of Appeals
concluded that the attendant circumstances enhanced the risk of injury and thus
appellant’s injury, “was a reasonably foreseeable consequence of the defect.” Id. at
741. Although it is unclear what factors most influenced the Second District’s decision,
one salient factor was the land owner’'s employee’s admission that others had injured
themselves in the same location.

{115} The current case is distinguishable from Goldshot because there is no
evidence of past injuries occurring at or on the sidewalk where appellant was injured.
Nonetheless, we must inspect the attendant circumstances of appellant’'s injury to
determine whether they rendered the defects in question substantial. “What may be an
attendant circumstance such as to contribute to make a minor defect a dangerous
condition defies precise definition. *** All the circumstance — good or bad must be
considered.” France v. Parliament Park Townhomes (Apr. 27, 1994), 2d Dist. No.
14264, 1994 Ohio App. LEXIS 1793 at 6. To render a minor defect substantial,
attendant circumstances must not only be present, but must create a greater than
ordinary, and thus substantial, risk of injury. Stockhauser, supra, at 33, citing Turner v.
Burndale Gardens Co. (Dec. 18, 1991), 2d Dist. No. 12807, 1991 Ohio App. LEXIS
6118. The attendant circumstances must, taken together, divert the attention of the
pedestrian, significantly enhance the danger of the defect, and contribute to the fall.

France, supra; Turner, supra. The totality of the circumstances of each case must be



examined to determine if, as a whole, they create a substantial defect. Stockhauser,
supra, at 34.

{116} In Ohio, a property owner is under no affirmative duty to light walkways
and public parking areas outside their buildings to accommodate invitees. Hake v.
Delpine, 11th Dist. No. 2002-T-0010, 2003-Ohio-1591, at 114, citing, Jeswald v. Hutt
(1968), 15 Ohio St.2d 244, paragraph one of the syllabus. Moreover, even where the
owner does provide lighting, there is no requirement that the lighting be adequate.
Meilnik v. AAA Northwest Ohio (Dec. 4, 1998), 6th Dist. No. L-98-1139, at 2. In sum,
darkness is always a warning of danger. Jeswald v. Hutt (1968), 15 Ohio St.2d 224,
paragraph three of the syllabus. Thus, even if insufficient lighting contributed to
appellant’s fall, appellee was under no duty to provide the light necessary to adequately
illuminate the walkway.

{1117} However, appellants state that the gravel on the sidewalk was “concealed”
due to the darkness as well as its color. These claims notwithstanding, appellant stated
in her deposition that she had trodden the path on which she fell in the past. Moreover,
when asked whether she had noticed the rocks from the adjacent gravel walkway on the
sidewalk in the past, she responded: *I think they were there, but | just never paid that
much attention to them ***.”

{1118} Where a sidewalk abuts a gravel pathway, a few pieces of gravel on the
concrete are foreseeable. Jones v. H & T Enterprises (1993), 88 Ohio App.3d 384, 389.
Moreover, the presence of gravel on the walkway does not render it unreasonably
dangerous. Id. See, also, Maculaitis v. Family Dollar Stores (Oct. 28, 1997), 5th Dist.

No. 97AP040026, 1997 Ohio App. LEXIS 5020. As such, the gravel can be legitimately



construed a “minor imperfection.” See Svetlic v. Twin Valu Stores, Inc. (Feb. 2, 1995),
8th Dist. No. 66835, 1995 Ohio App. LEXIS 346 at 10. A minor imperfection which is
not unreasonably dangerous and is commonly encountered and expected cannot create
liability. Maculaitis, supra, at 6.

{119} Here, appellant realized it was dark and admitted to having some notice of
the gravel, but chose “not to pay attention” to the defect. Under the circumstances, the
gravel in conjunction with the lack of light did not create a greater than ordinary and
therefore substantial risk of injury. We agree with the trial court that the defects in the
sidewalk were “minor or trivial” even when placed in relation to the attendant
circumstances identified by appellants. Therefore, appellants’ first assignment of error
is overruled.

{120} For the aforementioned reasons, appellants’ assignments of error lack
merit and the judgment of the Portage County Court of Common Pleas is affirmed.

Judgment affirmed.

DONALD R, FORD, P.J., concurs.

WILLIAM M. O’NEILL, J., dissents with dissenting opinion.

WILLIAM M. O'NEILL, J., dissenting.
{121} | must respectfully dissent, for | believe the majority is following the

Supreme Court of Ohio down a slippery slope which has no discernible end. As stated



by Justice Pfeifer in his dissent in Armstrong v. Best Buy, the open-and-obvious rule
“essentially requires every person entering a store to engage a 360-degree radar
system in order to be at all times aware of open-and-obvious dangers. Based on the
facts before us, Best Buy apparently expects its patrons to watch the floor constantly,
thereby missing its splashy merchandising. There is no other way to avoid tripping over
a rail that is only inches off the floor.™

{122} The majority has impermissibly shifted the burden of sidewalk safety onto
the shoulders of pedestrians and away from the owners. To follow the reasoning to its
logical conclusion, apparently there would be no liability generated if the property owner
had placed a decorative marble collection next to the sidewalk. Thus, if rainfall caused
a marble or two, instead of gravel, to collect on the sidewalk, it is assumed all
reasonable walkers would be on notice to avoid the open-and-obvious danger created
by the wayward marble collection. Since the hazard would be open-and-obvious,
anyone who fell on the scattered marbles would, therefore, be responsible for their own
injuries if they were so foolish as to use such a dangerous sidewalk.

{1123} | believe Palsgraf was good law when it was written, and nothing in human
frailties has changed in the past seventy-five years.? It remains the law of the land that
the risk reasonably to be perceived defines the duty to be obeyed. | simply do not know

if gravel washed onto a poorly lit sidewalk becomes so open-and-obvious as to become

a beacon, warning all who walk there to “watch out - you're going to get hurt!”

1. Armstrong v. Best Buy Co., Inc., 99 Ohio St.3d 79, 2003-Ohio-2573, at 18 (Pfeifer, J., concurring in
part and dissenting in part.

2. Palsgraf v. Long Island RR. Co. (1928), 248 N.Y. 339, 162 N.E. 99.



{124} What risk was reasonably to be perceived here by the injured party?
Walking? Walking on a sidewalk? Walking on a sidewalk with washed out gravel?
Walking on a poorly lit sidewalk with washed out gravel which was the same color as
the sidewalk? How many elements are necessary, as a matter of law, before the
guestion becomes one of fact to be decided by a jury?

{25} As a matter of law, the trial court erred when it found that “gravel on a
sidewalk is a minor or trivial condition.” Really? Reasonable minds could differ on that

issue.
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